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Preface. 

In  presenting  this  volume  to  the  legal  profession 
and  those  who  intend  taking  up  a  career  at  the  bar,  the 
publishers  believe  that  there  will  be  none  who  read  it 
without   being   greatly   benefited. 

In  a  neat  compact  book  is  to  be  found  here,  in  re- 
markable, concise  and  intelligent  language,  the  advir- 
of  one  of  the  most  learned  men  who  ever  exercised 
a  judicial  office.  Possessed  of  a  remarkable  judicial 
temperament  and  characteristics  which  sometimes 
brought  him  considerable  criticism,  and  possibly  pre- 
vented him  from  being  placed  in  higher  judicial  posi- 
tions, Judge  White  was  a  man  bound  to  attract  the 
attention  of  any  with  whom  he  came  in  contact.  He 
was  of  what  is  known  in  modern  times  as  the  "old 
school"  of  lawyers — although  dignified  and  circumspect 
in  the  extreme,  he  was  thoroughly  one  of  the  common 
people. 

To  appreciate  his  real  character,  it  was  necessary 
to  know  him  intimately.  He  conceived  certain  ideals 
to  which  a  just  judge  should  aspire.  Being  human,  he 
had  certain  natural  prejudices  which  sometimes  be- 
came apparent,  yet  with  all  this  it  was  equally  clear 
that  he  kept  his  ideals  in  view  and  aimed  to  do  that  for 
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which  no  man  could  say  him  nay.  Not  overly  large  in 
stature,  but  if  anything  a  little  (fragile)  in  body,  his 
remarkable  abilities  were  never  discovered  by  a  new 
acquaintance  until  he  could  gaze  into  his  countenance 
and  listen  to  his  utterances  from  the  bench,  or  the 
rostrum. 

John  William  Fletcher  White  was  the  son  of  a 
Methodist  Episcopal  minister  and  was  born  in  Wash- 
ington County,  January  19th,  1821.  His  father  was  of 
English  descent  and  by  his  mother  he  inherited  some 
of  the  qualities  of  the  Scotch-Irish. 

He  earned  his  own  education  and  became  a  student 
of  the  xA-llegheny  College  at  Meadville,  Pa.  In  1844  he 
was  admitted  to  the  practice  of  law  in  Washington 
County,  Pennsylvania,  and  for  the  hrst  seven  years  of 
his  practice  at  the  bar  also  conducted  a  newspaper. 
In  1 85 1  he  removed  to  Pittsburgh  and  immediately  at- 
tracted attention  by  his  work  in  the  legal  profession 
and  his  remarkable  successes  in  court.  He  was  inde- 
fatigable but  always  careful  of  his  health  and  strength, 
at  the  same  time  keeping  his  mind  active  by  pursuing 
various  studies  in  connection  with  the  reading  required 
by  a  general  practice  of  law.  He  made  it  a  point  to 
read  some  good  author  daily  and  study  the  dictionaries 
at  all  times.  He  thereby  acquired  a  facility  of  expres- 
sion which  always  made  him  easily  understood  and 
never  left  him  without  plenty  of  auditors. 
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He  espoused  frequent  public  causes  and  never 
feared  to  vigorously  oppose  what  he  deemed  to  be 
wrong.  He  promoted  many  good  works,  interested 
himself  in  the  afTairs  of  the  church;  he  gave  consider- 
able attention  to  the  poor,  to  whom  he  ministered  with 
tender  and  sympathetic  heart.  He  could  have  died  a 
very  wealthy  man  had  he  not  believed  that  life  was 
best  lived  by  doing  good  for  others.  He  was  a  philos- 
opher and  never  forsook  the  religion  of  his  parents. 

He  was  a  man  of  great  and  wonderful  rapid  mental 
processes.  He  had  a  most  remarkable  memory  and 
could  sit  for  weeks  in  the  trial  of  a  cause,  never  take  a 
note  of  the  testimony,  and  deliver  a  charge  occupying 
the  space  of  a  day  or  two  without  misquoting  a  single 
witness  or  becoming  the  least  confused  upon  the  small- 
est detail  involved  in  any  fact. 

He  was  greatly  beloved  by  the  lawyers  who  prac- 
ticed in  his  court  and  by  the  people  who  kept  him  upon 
the  bench  from  the  time  they  so  wisely  placed  him 
there  until  his  death. 

It  is  from  such  a  man  as  this  that  the  matter  con- 
tained in  the  following  pages  comes  to  you.  We  hope 
that  when  you  read  and  study  all  of  it  you  will  be  greatly 
benefited. 

The  Editor. 
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CHAPTER  I. 


THE    LEGAL,    PROFESSION. 
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^HE  Legal  Profession  is  of  great  an- 
tiquity. It  never  existed  in  savage  or 
barbarous  nations.  It  had  no  existence 
in  Egypt  or  the  Oriental  monarchies.  } 
It  is  the  child  of  civilization.  It  was 
born  in  Athens  nearly  five  hundred  years  before  the 
Christian  era,  and  struggled  through  its  minority  for 
a  thousand  years,  until  the  reign  of  Justinian. 

Athens,  and  all  other  Hellenistic  cities,  were  inde- 
pendent, each  having  its  own  peculiar  government,  laws 
and  institutions.  The  Greeks  were  the  most  intel- 
lectual race  of  the  world.  They  excelled  in  the  arts, 
history,  philosophy,  poetry  and  oratory,  but  con- 
tributed little  to  the  science  of  law,  or  the  principles 
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of  jurisprudence.  Rome  was  the  lawgiver  of  the  old 
world,  as  well  as  its  conqueror.  The  Romans  gradually- 
built  up  a  complete  system  of  criminal  and  civil  juris- 
prudence, and  extended  it  to  all  the  provinces  of  the 
empire.  The  principles  of  their  laws  lie  at  the  founda- 
tion of  the  jurisprudence  of  Europe,  England  and 
America. 

The  advocates  in  Athens  were  orators  more  than 
lawyers,  and  generally  had  some  personal  interest  in 
the  causes  they  argued,  or  prepared  arguments  for 
prosecutors  or  defendants.  The  Athenians  were  pas- 
sionately fond  of  public  discussions,  whether  in  popular 
assemblies  or  jury  trials.  All  questions  of  state,  or  pub- 
lic policy,  were  decided  in  popular  assemblies,  where 
the  speakers  had  full  play  of  their  oratorical  powers. 
Criminal,  and  important  civil,  causes  were  tried  by  a 
jury  of  500 — the  Dicasts — which  also  gave  an  inviting 
field  for  oratorical  display.  Thus,  while  not  another 
Greek  city  had  a  single  speaker  of  eminence,  Athens 
produced  such  men  as  Aristides,  Themistocles,  Pericles, 
Aeschines  and  Demosthenes,  the  greatest  natural 
orators  the  world  has  ever  seen. 

In  Rome,  during  the  time  of  the  Republic,  many 
laws  were  enacted,  and  trials  had,  in  assemblies  of  the 
people.  These  gave  rise  to  a  class  of  orators  and  advo- 
cates. The  first  attempt  at  correcting  and  arranging 
the  laws,  was  in  B.  C.  303,  when  the  XII  Tables  were 
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adopted.  They  were  written  on  twelve  wooden  tables, 
and  hung  up  in  the  Forum,  for  all  the  people  to  see 
and  read.  They  were  couched  in  the  briefest  language, 
and  were,  of  course,  susceptible  of  various  interpreta- 
tions, especially  to  new  and  complicated  circumstances. 
Gradually  arose  two  classes  of  advocates,  one  making 
oral  arguments,  and  the  other  writing  opinions.  The 
first  were  known  as  patroni  causarum,  who  plead  causes 
in  the  courts,  and  the  other  as  juris  consuUi,  who  gave 
advice  at  their  chambers.  The  first  distinguished  advo- 
cate of  the  second  class  was  Tiberius  Cornucanius,  who 
was  consul  in  the  year  B.  C.  281.  By  the  Cincian  law, 
adopted  B.  C.  204,  advocates  w^ere  prohibited  from  re- 
ceiving any  pecuniary  compensation  for  their  services. 

The  patroni  causarum  were  the  friends,  or  patrons, 
of  their  followers,  or  clients,  and  plead  their  causes 
gratuitously,  or  rather,  in  consideration  of  the  serv- 
ices their  clients  might  render  them  in  their  politi- 
cal promotion.  But  gradually  there  grew  up  a  custom 
of  the  client  making  a  present — honorarium — to  his 
advocate,  and  in  the  latter  days  of  the  Republic  this 
present  became  enormous,  as  evidenced  by  the  vast 
sums  Cicero  received. 

Advocacy  in  Rome  attained  the  zenith  of  its  splen- 
dour in  the  last  century  of  the  Republic.  There  was  a 
constellation  of  great  advocates  and  brilliant  orators; 
Marcus  Antonius,   L.   Crassus,  Rutilius  Rufus,   Servius 
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Sulpicius,  Musicius  Scarvola,  Hortensius  and  Cicero. 
Cicero  at  Rome,  and  Demosthenes  at  Athens,  were  the 
resplendent  evening  stars  that  closed  the  glorious  era 
of  oratory  and  advocacy  in  the  two  cities.  Despotic 
rulers  did  not  want  them.  They  languished  and  de- 
clined under  the  emperors,  and  ceased  to  exist  long 
before  the  Goths  and  Vandals  overthrew  the  Western 
empire. 

In  the  twilight  of  Roman  jurisprudence,  there  were 
three  lawyers,  who  deserve  a  passing  notice.  In  the 
reign  of  Augustus,  two  law  schools  were  established  in 
Rome ;  one  by  Labeo,  whose  teachings  were  in  harmony 
with  republican  laws  and  ideas,  and  the  other  by 
Capito,  who  sustained  the  emperor  and  monarchical 
ideas.  These  rival  schools  divided  the  profession  for 
some  years,  but  finally  succumbed  under  the  corrup- 
tions of  the  sinking  empire.  Gains,  who  lived  about 
A.  D.  150,  but  of  whom  we  know  very  little,  wrote  sev- 
eral treatises  on  Roman  law, — the  first  jurist  writer  of 
which  we  have  any  account.  His  Institutes,  on  the  ele- 
mentary principles  of  the  Roman  law,  was  the  text  book 
of  lawyers  for  three  hundred  years,  and  was  largely  used 
in  preparing  the  Justinian  Digest. 

When  Constantine  built  Constantinople,  A.  D.  330, 
he  designed  it  as  the  Eastern  capital  of  his  vast  empire. 
His  sons  made  a  partition,  but  the  empire  was  again 
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united,  and  not  permanently  divided  until  395.  The 
Roman  laws  and  institutions  were  the  same  in  both 
empires.  The  Western  empire  was  extinguished  in  476, 
when  the  Goths  took  Rome  and  established  a  Gothic 
kingdom  in  Italy.  The  wars,  commotions  and  con- 
vulsions which  had  shaken  both  empires  for  a  hundred 
years,  left  the  laws  in  utter  confusion.  Justinian,  who 
became  emperor  of  the  Eastern  empire  in  527,  under- 
took to  reform  the  laws  and  settle  them  on  a  firm  basis. 
The  old  Roman  laws  were  known  as  the  jus  vetus,  and 
the. later  edicts  and  ordinances  of  emperors  as  the  jus 
novum.  Justinian  selected  sixteen  learned  lawyers,  with 
the  celebrated  Tribonian  at  the  head,  to  collect,  revise 
and  simplify  the  laws.  They  were  arranged  under 
three  general  divisions ;  first,  the  leges,  or  old  laws,  called 
the  Code;  second,  the  senatus  considti,  or  decrees  of  the 
Senate,  and  third,  the  writings  of  the  jurists,  known  as 
the  Digest.  To  these  was  added  the  Institutes,  intended 
as  a  manual  of  the  elementary  principles  of  law,  more 
especially  designed  for  students  of  the  law.  From  the 
great  number  of  laws  and  writings,  and  the  vast  amount 
of  undigested  matter,  the  committee  had  a  Herculean 
task,  yet  it  was  accomplished  in  less  than  four  years. 
The  work  was  based  mainly  on  the  writings  of  five 
eminent  juridicial  scholars, — Gains,  Popinian,  Paulus, 
Ulfian  and  Modestinus.     When  the  nations  of  Europe 
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were  emerging  from  the  gloom  of  the  Dark  Ages,  in 
the  15th  century,  the  Code,  Digest,  and  Institutes  of 
Justinian  were  eagerly  studied  by  scholars,  and  became 
the  laws  and  principles  of  their  governments  and  juris- 
prudence. 

Before  the  reign  of  Justinian  all  the  provinces  of 
the  Western  empire  had  been  devastated,  and  were  in 
the  possession  of  ignorant,  savage  barbarians.  The 
great  statesmanship  and  excellent  laws  of  Justinian 
could  not  save  the  Eastern  empire.  Centuries  suc- 
ceeded of  weak,  profligate,  rapacious  emperors,  the  peo- 
ple becoming  more  corrupt,  and  the  laws  less  regarded. 
Continual  inroads  of  barbarians  weakened  the  power, 
and  circumscribed  the  boundaries  of  the  empire,  until 
only  the  Capital  was  left,  and  it  finally  yielded  to  the 
Turks  in  1453.  The  legal  profession  also  declined. 
After  the  death  of  Justinian  it  sank  into  obscurity,  with 
only  now  and  then  a  brief  notice  of  it  for  eight  hundred 
years. 

Towards  the  close  of  the  Middle  Ages  the  profes- 
sion emerged  from  its  obscurity,  and  first  made  its  ap- 
pearance in  France.  In  the  14th  and  15th  centuries, 
France  was  the  foremost  government  in  Europe.  Pope 
Gregory,  the  Great,  [1073-1080]  claimed  absolute  power 
for  the  papacy  to  control  the  temporal  affairs,  as  well 
as    all    spiritual    matters,    in    all    the    governments    of 
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Europe.  His  successors  in  the  papacy  assumed  to 
possess  the  same  power,  and  made  every  effort  possible 
to  sustain  it.  In  France,  was  the  first  revolt, — more  than 
200  years  before  Luther.  It  was  made  by  the  lawyers 
in  that  early  age.  During  the  reign  of  St.  Louis  [1226- 
1270]  and  the  reign  of  Philip,  the  Fair,  [1285-1314]  the 
papal  claims  were  strongly  pressed  in  France.  At  that 
time  the  lawyers  were  generally  clerics,  but  took  side 
with  the  king  against  the  pope.  They  utterly  repudi- 
ated the  power  of  the  pope  to  interfere  in  the  temporal 
affairs  of  the  kingdom,  and  also  denied  his  supremacy 
in  all  matters  relating  to  the  church.  They  boldly  as- 
serted that  the  pope  was  not  Christ's  Vicar-General  on 
the  earth,  was  not  superior  to  the  other  bishops,  pos- 
sessed no  power  as  the  successor  of  St.  Peter,  and  had 
no  power  whatever  in  temporal  matters;  in  these  re- 
spects anticipating  the  Reformation  under  Luther. 

As  an  illustration  of  the  spirit  of  the  controversy, 
take  two  letters  that  passed  between  the  pope  and 
Philip,  the  Fair.  About  the  year  1300,  Pope  Boniface 
VIII,  sent  a  legate  into  France  to  assert  his  supremacy, 
and  to  compel  all  the  bishops  and  priests  to  sustain  it. 
Philip  sent  him  into  prison.  Of  course,  the  pope  was 
very  indignant,  and  threatened  Philip  with  excommuni- 
cation and  an  interdict.  He  issued  a  little  Bull  against 
the  king,  and  sent  it  directly  to  him.      It  was  in  these 
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words:  "Boniface,  Bishop,  servant  of  servants  of  God, 
to  Philip,  King  of  the  French.  Fear  the  Lord  and  keep 
Flis  commandments.  We  wish  you  to  know  that  you 
are  subject  to  us  in  spiritual  and  temporal  things;  that  . 
the  collation  to  benefices  and  prebends  does  not  belong 
to  you  in  any  manner;  *  *  *  jf  you  have  bestowed 
any  benefices,  we  declare  your  collation  to  be  null  both 
in  fact  and  law.  We  revoke  everything  of  the  kind  that 
has  taken  place,  and  those  who  hold  a  contrary  opinion 
are  declared  heretics." 

The  Chancellor  of  Philip  prepared  an  answer 
equally  brief  and  pointed. 

"Philip,  by  the  grace  of  God,  King  of  the  French,  to 
Boniface,  pretended  Pope,  little  or  no  greeting: 

"Let  your  great  Stupidity  know,  that  we  are  not 
subject  to  any  one  in  temporal  matters;  that  the  colla- 
tion to  benefices  and  sees  belongs  to  us  in  right  of  our 
crown;  that  the  presentations  we  have  made  and  shall 
make,  are  valid,  both  for  the  past  and  future ;  that  we 
will  support  to  the  utmost  of  our  power,  those  whom 
we  have  presented,  and  whom  we  shall  present,  and 
that  those,  who  hold  a  contrary  opinion,  shall  be  deemed 
fools  and  idiots." 

The  legal  profession  in  France  constituted  a  lower 
order  of  nobility,  known  as  the  Nohlesse  de  la  Rohe.  It 
was  modeled  somewhat  after  the  Order  of  the  Knights 


of  Chivalry,  then  so  popular  and  universal  in  Europe. 
The  young  lawyer,  after  practising  some  ten  years,  if 
found  learned  and  worthy,  was  admitted  to  knight- 
hood, and  membership  in  the  order.  He  took  an  oath, 
binding  himself  to  certain  obligations,  limitations  and 
restrictions.  In  all  countries,  and  from  the  very  first, 
lawyers  were  required  to  take  an  oath  or  obligation  of 
ofifice  before  being  admitted  to  practice.  In  Rome,  as 
explained  by  Quintilian,  an  advocate  should  not  under- 
take every  case,  or  use  his  eloquence  to  acquit  the 
guilty ;  and  should  abandon  a  cause,  when  he  found  it 
was  dishonest.  Justinian  required  the  lawyer  to  take 
an  oath,  that  he  would  do  the  utmost  for  his  client  in  all 
he  believed  to  be  right  and  just;  not  to  uphold  a  villain- 
ous cause,  or  use  falsehood;  and  if  in  the  progress  of 
the  trial,  he  discovered  the  cause  to  be  dishonest,  he 
was  at  once  to  abandon  it.  In  England,  as  early  as  1275, 
it  was  enacted,  that,  if  an  advocate  used  any  deceit  or 
collusion  in  court,  or  consented  to  it,  or  did  anything  to 
beguile  the  court,  or  the  party,  he  was  liable  to  a  year's 
imprisomnent,  and  be  forever  disbarred  from  practising 
in  court.  In  Scotland,  the  advocate  was  required  to 
take  an  oath  at  the  time  of  his  admission,  and  yearly 
thereafter,  to  execute  his  office  diligently  and  truly,  and 
as  soon  as  he  discovered  that  his  clients  cause  was  un- 
just, immediately  to  abandon  it.     A  statute  of  Spain  in 
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1537.  required  an  advocate  to  conduct  himself  faithfully, 
and  not  to  defend  an  unjust  cause. 

But  the  obligation  of  the  Noblesse  de  la  Robe  in 
France  was  much  more  full  and  explicit.  Among  the 
prohibitions  were  the  following: 

1.  Not  to  undertake  just  and  unjust  causes  alike,  nor 
maintain  a  cause  with  trickery,  fallacies,  or  mis- 
quotations of  authorities. 

2.  Not  to  indulge  in  abuse  of  the  opposite  party,  or 
his  counsel. 

3.  Not  to  injure  the  cause  of  his  client  by  neglect, 
or  be  absent  from  court  when  the  case  is  called 
for  trial. 

4.  Not  to  manifest  any  disrespect  to  the  court. 

5.  Not  to  indulge  a  sordid  spirit,  or  charge  an  exor- 
bitant fee. 

6.  Not  to  bargain  with  his  client  for  a  share  in  the 
judgment  that  may  be  obtained. 

7.  Not  to  lead  a  dissipated  life,  or  one  inconsistent 
with  the  modesty  and  gravity  of  his  calling. 

8.  Not  to  refuse  his  services  to  the  indigent  and  op- 
pressed. 

And  to  these  negative  precepts,  the  positive  part 
of  his  obligation — to  act  to  the  best  of  his  abilities  and 
in  all  fidelity  to  the  court  and  his  client — and  we  have 
a  code  of  high  morality  and  honor,  which  would  make 
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the  lawyer  a  respected  citizen,  and  an  honor  to  his  pro- 
fession. It  was  this  code  which  gave  to  the  members 
of  the  Noblesse  de  la  Robe  in  France  such  eminence, 
power  and  renown,  until  swept  away  by  the  disastrous 
Revolution  of  1789.  How  much  the  profession  would 
gain  in  public  opinion,  if  all  lawyers  would  make  these 
precepts  the  guide  and  rule  of  their  lives! 

In  all  English  speaking  countries  the  profession  has 
ever  held  a  high  position.  In  early  days  in  England, 
only  sons  of  the  nobility  were  admitted  to  the  bar,  or 
allowed  to  practice  in  the  courts.  The  Inns  of  Court — 
four  of  them,  Inner  Temple,  Middle  Temple,  Lincoln's 
Inn  and  Gray's  Inn — date  back  to  the  14th  century. 
They  were  then  corporate  societies  of  members  of  the 
profession,  partly  for  social  enjoyment,  but  mainly  as 
training  schools  for  students  of  the  law.  All  students, 
had  to  enter  one  of  the  Inns,  and  attend  a  certain  num- 
ber of  years,  seven  years  were  required  until  near  the 
close  of  the  17th  century,  and  the  expense  was  from 
$2,000  to  $4,000.  These  Inns  prepared  the  student,  ex- 
amined him,  and  "called  him  to  the  bar."  Some 
changes  have  been  made  in  recent  years,  as  to  the  time 
of  study,  expense,  &c.  But  all  must  be  "gentlemen," 
attend  one  of  the  Inns,  be  examined,  and  be  "called"  by 
the  Inn. 

In   America,    during   the    colonial    period,    and    for 
some  years  after  the   Revolution,   very  few  aspired  to 
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the  profession,  except  the  sons  of  prominent  citizens, 
and  only  after  a  collegiate  education.  These  became 
the  leaders  in  our  struggle  for  independence,  in  popular 
assemblies,  in  state  legislatures,  in  congress,  in  framing 
the  Federal  constitution,  and  the  various  state  consti- 
tutions. In  late  years,  in  some  places,  the  doors  to  the 
profession  have  been  thrown  wide  open;  a  motley 
crowd  has  rushed  in,  many  of  whom  have  no  literary 
qualifications,  very  little  ability,  and  no  just  conception 
of  what  becomes  a  lawyer.  The  profession  has  been 
degraded,  and  suffered  greatly  in  public  estimation. 

The  legal  profession  is  a  necessity  in  every  civilized 
country.  As  society  advances,  new  discoveries  made, 
new  industries  started,  and  all  branches  of  business, 
trade  and  manufacturers,  extended,  new  laws  become 
necessary.  These  laws  should  be  most  carefully 
adopted.  No  general  statute  should  be  drawn,  except 
by  a  thoroughly  competent  lawyer.  Great  uncertainty, 
a  vast  amount  of  litigation,  and  serious  loss  to  suitors, 
result  from  imperfect,  loosely  drawn  statutes.  It  is 
impossible  to  frame  any  statute  to  meet  every  case  that 
may  arise  under  it,  in  the  endless  variety  of  circum- 
stances. Courts  have  often  great  difficulty  in  interpret- 
ing it  under  new  circumstances.  They  need  the  assist- 
ance of  able  counsel.  Sometimes,  without  that  aid,  they 
make  mistakes,  which  cause  trouble  afterwards.  The 
statutes  and  decisions  have  become  so  numerous  that 
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no  layman  is  safe  in  acting,  in  a  new  or  doubtful  case, 
without  the  advice  of  competent  counsel.  The  lawyer 
is  not  merely,  or  chiefly,  a  pleader  before  a  jury.  That 
is  the  easiest  part  of  his  work.  The  jury  pass  npon 
questions  of  ^act.  Far  more  important  are  the  argu- 
ments before  the  court,  for  they  are  on  questions  of 
law.  And  these  questions  the  lawyer  must  study  before 
he  brings  an  action,  and  puts  in  a  defense.  Perhaps 
the  most  important  function  of  the  lawyer  is  giving  legal 
advice  to  his  clients,  and  avoiding  expensive,  vexatious 
lawsuits.  To  qualify  himself  for  these  responsible 
duties  requires  years  of  study  and  continuous  practice. 
If  he  should  cease  practising  for  a  few  years,  he  falls 
behind  in  his  profession,  and  is  not  a  safe  counsellor. 

The  legal  profession  has  ever  been,  in  all  countries, 
the  advocates  of  liberty  in  opposition  to  tyranny.  This 
results  naturally  from  their  profession, — the  study  of 
the  law.  All  laws  should  be  founded  on  justice  and 
sound  reason.  They  are  made  for  the  government  of 
the  people.  When  the  king  attempts  to  rule  without 
law,  or  commits  acts  oppressive  and  unjust  to  the  peo- 
ple, the  lawyer  naturally  opposes  him.  The  prosperity 
and  happiness  of  the  people  is  the  fundamental  prin- 
ciple of  government,  and  should  be  the  object  in  every 
law.  We  have  seen  how  the  lawyers  stood  by  the 
people  against  despotic  power  in  France,  and  in  our 
Revolutionary  struggle.     English  history  abounds  with 
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struggles  against  the  arbitrary  and  tyrannical  acts  of 
their  kings,  from  the  struggle  at  Runnymede,  when 
King  John  was  compelled  to  sign  Magna  Charta,  in 
121 5,  to  the  deposition  of  James  II  in  1688.  When 
Charles  I  attempted  to  rule  without  a  Parliament,  and 
to  raise  revenue  by  forced  loans,  the  sale  of  exclusive 
privileges,  ship-money,  and  other  tyrannical  acts,  great 
lawyers,  like  Sir  John  Eliot,  Sir  Edward  Coke  and  John 
Hampden,  headed  the  revolt  of  the  people,  which  finally 
ended  in  the  decapitation  of  Charles,  and  the  establish- 
ment of  the  Commonwealth  under  Cromwell. 

It  is  true  that  in  these,  and  in  all  such  cases,  the 
tyrant  found  pliant  tools  among  the  lawyers  and  judges 
to  sustain  all  his  acts.  When  judges  hold  office  at 
the  will  of  the  monarch,  and  all  favors  and  offices  are 
withheld  or  given  at  his  pleasure,  there  will  always  be 
found  men  weak  enough  to  be  seduced  by  the  tempta- 
tion. There  are  bad  men  in  all  professions  and  voca- 
tions in  life.  There  was  a  Judas  among  the  Twelve. 
There  have  been  wicked  and  corrupt  popes,  bishops 
and  priests.  There  have  been  hypocrites  and  bad  men 
in  every  church.  But  these  are  the  exceptions.  The 
great  majority  of  lawyers  have  been  true  to  their  pro- 
fession, and  have  been  the  advocates  for  justice  and 
right,  in  opposition  to  injustice  and  wrong. 

It  is  sometimes  said  that  lawyers  are  venal  and 
corrupt,  will  take  any  case,  and  do  anything  to  gain  it. 
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It  is  a  gross  slander  on  the  profession.  We  have  seen 
that  the  obligations  a  lawyer  assumes  when  admitted 
is  of  the  opposite  character  to  these  charges.  There 
is  nothing  in  the  profession,  or  the  practice,  inconsistent 
with  the  most  absolute  honesty,  the  purest  morality, 
and  the  highest  sense  of  honor.  In  fact,  the  supreme 
interest  of  the  lawyer  is  to  maintain  that  character. 
If  he  is  known  to  be  a  man  of  ability  and  sterling  in- 
tegrity, he  is  sure  to  get  the  best  clients.  If  he  is 
known  to  be  false  and  tricky,  take  any  case  and  do  any- 
thing, he  will  most  certainly  have  only  clients  of  that 
character.  The  honest  and  truthful  lawyer  will  have 
the  confidence  of  the  court  and  jury;  the  false  and 
tricky  one  will  have  no  influence  with  the  court,  and 
be  suspected  by  the  jury.  Yet  some  unworthy  men 
have  got  into  the  profession,  and  may  be  guilty  of  un- 
professional conduct.  There  is  always  a  black  sheep 
or  two  in  the  flock.  When  he  is  detected  and  brought 
before  the  court,  he  will  be  turned  out. 

The  legal  profession  has  always  been  regarded  as 
an  honorable  calling,  and  its  members  generally  honor- 
able men.  The  true  lawyer  is  a  gentleman  with  a  high 
sense  of  honor.  The  sense  of  honor  is  very  distinct 
from  the  religious  sense.  A  man  may  be  perfectly 
honest  in  his  business  transactions,  liberal  in  his  dona- 
tions, and  exemplary  in  his  morals,  and  yet  be  destitute 
of  the  sense  of  honor.     A  man  may  be  very  religious 
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in  his  observance  of  the  duties,  forms  and  usages  of 
his  church,  and  yet  do  and  say  things  that  no  honor- 
able man  would,  although  not  a  member  of  any  church. 
The  sense  of  honor  is  the  innate  instinct  of  true  man- 
hood, the  noblest  sentiment  of  humanity.  A  man  of 
honor  will  never  be  guilty  of  a  vulgar  or  mean  act. 
He  is  never  guilty  of  falsehood,  hypocrisy  or  dissimula- 
tion. He  does  right  in  all  things  because  it  is  right; 
not  because  of  any  selfish  feeling,  the  fear  of  any  ex- 
posure, or  the  hope  of  any  reward.  His  heart  is 
touched  with  human  sympathy,  and  he  is  ever  ready 
to  give  a  helping  hand  to  the  needy.  He  is  kind,  cour- 
teous and  gentlemanly  in  all  his  deportment.  His  word 
spoken  stands  as  firm  as  the  decree  of  Olympic  Jove. 
Solon,  the  ancient  lawgiver  of  Athens,  said,  "Consider 
your  honor,  as  a  gentleman,  of  more  weight  than  an 
oath."  The  great  lawyers  and  patriots  of  the  Revolu- 
tion had  a  just  conception  of  what  is  meant  in  the  word 
honor;  it  was  more  sacred  than  life  or  property.  They 
conclude  the  Declaration  of  Independence  by  saying, 
"With  a  firm  reliance  on  the  protection  of  Divine  Provi- 
dence, we  mutually  pledge  to  each  other,  our  lives,  our 
fortunes  and  our  sacred  honor." 

"Honor's  a  sacred  tie,  the  law  of  kings. 

The  noble  minds  distinguishing  perfection, 

That  aids  and  strengthens  Virtue,  where  it  meets  her, 

And  imitates  her  actions,  where  she  is  not." 

Addison's  Cato. 
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CHAPTER  II. 


THE    JUDICIAKY. 


jF  the  three  branches  or  departments  of 
government  —  executive,  legislative 
^  and  judicial — the  judicial  is  the  most 
important.  It  comes  more  closely  in 
j)  touch  with  the  people.  It  decides  all 
disputes  in  reference  to  property,  reputation,  and 
the  rights  of  citizens.  In  criminal  cases,  it  has  juris- 
diction over  the  liberty,  and  in  some  cases  even 
the  life  of  the  accused.  It  has  within  its  grasp 
all  classes  of  society;  natives  and  foreigners,  voters 
and  non-voters,  women  and  children.  Not  one  but 
may,  at  some  time,  need  its  protection  from  wrong, 
or  its  aid  in  redressing  an  injury.  A  corrupt  ex- 
ecutive may  make  bad  appointments,  and  neglect 
his  duties;  a  corrupt  legislature  may  pass  bad  laws;  a 
corrupt  judiciary  can  do  much  more  harm.  It  can  do 
greater  injury  to  individuals,  suitors  in  court.  It  can 
poison  the  fountains  of  justice,  and  pollute  all  its 
streams.  Its  demoralizing  influence  will  run  through 
all  the  veins  of  society,  and  sap  the  foundation  of  gov- 
ernment. 
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The  functions  of  the  judiciary  are  to  declare,  and 
administer  the  law.  The  general  term  Law,  embraces 
a  good  deal  more  than  the  statutes  that  have  been 
enacted  by  the  legislature.  It  embraces  the  lex  noii, 
scripta' — the  common  law.  This  is  the  great  reser- 
voir from  which  the  courts  draw  the  principles  of  jus- 
tice and  right,  when  there  is  no  positive  statute  on 
the  subject.  These  principles  are  found  in  the  decis- 
ions of  the  courts.  The  courts  interpret  and  admin- 
ister the  statute  law,  and  also  declare  and  admin- 
ister the  common  law.  The  foundation,  and  entire 
structure,  of  the  common  law,  is  reason.  Sir  Edward 
Coke  said,  "Reason  is  the  life  of  the  law;  the  common 
law  is  nothing  else  but  reason;  it  is  the  perfection  of 
reason."  And  Sir  John  Powell,  in  Coggs  v.  Bernard, 
said,  "Let  us  consider  the  reason  of  the  case,  for  noth- 
ing is  law  that  is  not  reason." 

The  judiciary  is  the  final  arbiter  in  deciding  con- 
stitutional questions  —  interpreting  the  constitution, 
the  organic  law  of  the  government.  This  is  a  power 
and  duty  of  great  responsibility.  It  is  a  doctrine  pecu- 
liar to  America;  of  the  Federal  government  and  of 
every  state.  In  England,  and  other  European  powers, 
the  legislature  is  supreme,  subject  only  to  the  veto 
of  the  sovereign.  The  courts  of  England  have  no 
power  to  declare  an  Act  of  Parliament  unconstitutional. 
The  framers  of  the   Federal  constitution,  in   1789,   ex- 
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pressly  provided  that  the  Supreme  court  should  have 
jurisdiction  of  all  cases  arising  under  the  constitution, 
or  law^s  of  the  United  States.  That  involved  the  power 
of  declaring  an  act  of  congress  unconstitutional.  The 
states,  either  by  express  provisions  in  their  constitu- 
tions, or  necessary  implication,  have  followed  that 
precedent.  It  is  a  guard  and  check  against  flagrant 
abuse  of  the  powers  vested  in  the  legislature  and 
executive. 

The  duties  and  responsibilities  of  a  judge  are  very 
great.  What  are  the  qualifications  that  fit  him  for  the 
office?  They  are:  i,  Integrity,  2,  Good  common  sense, 
3,  Courage,  and  4,  Learned  in  the  law.  They  are  im- 
portant in  the  order  named. 

Integrity  is  the  most  important  qualification. 
Without  this,  no  man,  however  learned,  or  otherwise 
qualified,  is  fit  to  sit  in  a  court  of  justice.  If  he  is  bad 
morally  and  unprincipled,  he  cannot  be  trusted  to  ad- 
minister justice.  He  can  be  influenced  by  selfish  or 
corrupt  motives.  He  may  be  swayed  by  favoritism, 
prejudice  or  passion.  He  can  pervert  the  law  to  do 
wrong,  injustice  or  cruelty,  without  any  compunction 
of  conscience.  A  man  that  is  thoroughly  honest,  pure 
and  conscientious,  will  command  public  respect  and 
confidence.  He  will  be  very  cautious  to  do  right  in 
all  his  decisions.  If  convinced  he  has  made  a  mistake, 
he  will  speedily  correct  it. 
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The  next  highest  qualification  is  good  common  sense. 
A  man  of  good  common  sense  is  not  hasty  or  impulsive 
in  forming  opinions;  he  considers,  deliberates,  reasons, 
on  the  subject,  and  is  generally  sound  in  his  judgment. 
As  law  is  founded  on  reason,  this  faculty  of  the  mind 
is  very  important.  Reason  is  the  helm  of  the  intellect 
that  keeps  it  from  being  led  aw^ay  by  wild  speculations 
or  fanciful  theories. 

Courage  is  essential  to  a  good  judge.  He  will  often 
have  to  decide  a  doubtful  case,  and  sometimes  to  per- 
form an  unpleasant  duty.  When  he  has  made  up  his 
mind  in  a  doubtful  case — and  the  longer  he  holds  it, 
the  more  doubtful  he  will  be — he  should  have  courage 
to  decide  it  fairly  and  squarely.  He  should  never  hesi- 
tate to  perform  an  unpleasant  duty,  for  fear  of  the  con- 
sequences to  himself.  There  will  be  occasions,  also, 
when  it  is  proper  for  the  judge  to  speak  out  plainly 
in  reference  to  some  institutions,  or  customs,  injurious 
to  society.  He  may  subject  himself  to  severe  criticism, 
perhaps,  for  doing  so.  But  he  should  have  the  courage 
to  do  it.  The  influence  of  a  courageous  judge,  against 
some  evil  in  society,  is  great  in  suppressing  the  evil; 
the  influence  of  a  timid,  non-commital  judge  aggravates 
the  evil. 

In  1887,  I  tried  an  Italian  for  felonious  shooting. 
The  evidence  showed  that  he  had  been  in  this  country 
less  than  a  year,  and  within  two  or  three  years,  had  been 
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convicted  of  murder  in  Italy,  and  sentenced  twelve  years 
to  prison.  At  the  time  of  sentencing  him,  I  referred 
to  the  character  of  immigrants  to  this  country  after 
Bismarck  had  made  the  tripartite  treaty  betv^een  Ger- 
many, Austria  and  Italy.  Before  that  time,  the  better 
class  of  Germans  had  been  coming  here,  and  very  few 
from  Austria  or  Italy.  Bismarck  stopped  the  emigra- 
tion of  the  better  class.  After  that  treaty,  began  a 
perfect  flood  of  immigrants,  generally  of  the  lowest  and 
criminal  classes,  from  all  three  of  these  countries;  sent 
over  for  the  purpose  of  getting  rid  of  them  at  home, 
and  causing  us  trouble  here.  That  evidently  this 
prisoner  belonged  to  that  class.  The  newspapers,  as 
usual,  added  to  what  I  said  and  made  a  sensational 
notice. 

A  league  of  foreigners,  in  Allegheny  city,  headed 
by  an  anarchist,  held  a  big  meeting  on  the  Sabbath  day, 
denounced  me  in  violent  language,  passed  a  resolution 
of  censure,  and  appointed  a  committee  to  convey  it  to 
me.  They  came  with  the  resolution  in  great  formality, 
to  inflict  the  punishment  of  censure.  My  answer  was 
published  the  next  morning  in  the  Pittsburgh  Gazette. 
One  of  the  committee  was  unnaturalized,  and  could  not 
speak  a  word  of  English.  In  my  answer,  among  other 
things,  I  said:  "In  the  morning  papers  of  Monday, 
October  loth,  I  read  a  full  report  of  the  meeting, 
speeches,  resolutions,  &c.     I  was  sincerely  gratified  that 
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you  did  not  pass  a  resolution  commending  anything  I 
had  ever  said  or  done ;  for  if  you  had,  I  should  have 
suspected,  I  had  been  guilty  of  some  crime  or  great 
mistake. 

"The  resolution  was  in  German,  and  read  by  the 
president  of  the  meeting.  I  presume  he  is  the  same 
person  who  publishes  a  German  newspaper,  called  the 
Sunday  Messenger,  who  brought  a  losing  suit  in  Com- 
mon Pleas  No.  2,  against  the  county  for  an  advertising 
bill,  when  he  solemnly  declared  it  was  not  a  Sunday 
paper.  He  made  several  little  speeches  at  your  meet- 
ing. In  one  of  them  he  said,  'Germans  have  always 
stood  up  for  liberty,  and  we  know  a  time  has  again 
arrived,  when  our  love  of  freedom  must  assert  itself.  Do 
not  let  us  wait  until  the  knife  has  been  put  at  our  throats, 
hut  let  us  wrest  the  weapon  from  our  enemies  before  they 
get  too  strong.' 

"That  is  the  kind  of  language  so  familiar  in 
Anarchist  meetings — false,  extravagant,  incendiary, 
breathing  a  wicked,  revengeful,  blood-thirsty  spirit. 

"Again  he  said:  'This  week  alone  1621  Germans, 
who  were  living  here  without  taking  out  their  citizen 
papers,  have  been  naturalized  in  order  to  be  able  to 
join  our  organization.  Just  think,  if  we  keep  on  like 
that,  what  a  power  we  shall  be  at  the  polls;  therefore  again, 
I  ask  all  who  have  not  taken  out  their  papers,  to  come 
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here,  and  we  will  give  them  instructions,  where  they  can 
he  had.' 

"These  remarks  are  very  suggestive,  (i)  the  1621 
( ?)  who  were  indifferent  about  citizenship,  Hooh  out 
their  papers  in  order  to  he  able  to  join  the  organization.' 
(2)  Are  the  members  of  the  organization  to  vote  as  the 
leaders  tell  them?  (3)  Are  there  so  many  Germans  in 
the  county  so  ignorant  and  stupid  they  don't  know 
where  to  get  their  naturaHzation  papers?  Or,  (4)  has 
the  president,  or  the  organization,  some  speedier  and 
easier  mode  than  that  prescribed  by  law? 

"The  resolution  of  'censure'  is  prefaced  by  three 
whereases  for  its  foundation.  That  the  'reputation  and 
just  rights'  of  loyal  citizens  of  German  descent  'have 
been  assailed' — that  T  did  usurp  judicial  authority  by 
expressions  and  insinuations,  calculated  to  injure  all 
foreign  immigrants.  No  particulars  are  given  in  this 
long  bill  of  indictment.  Then  follows  the  resolution 
'strongly  denouncing  and  condemning,  and  unani- 
mously censuring,  the  said  Judge.' 

"The  'assertions  and  insinuations'  of  the  whereases 
and  resolution,  are  false,  grossly,  knowingly  false;  im- 
puting to  me  sentiments  I  never  entertained,  and  asser- 
tions I  never  made.  But  what  of  that?  It  is  the  usual 
trick  of  a  demagogue  to  first  deliberately  falsify,  and 
then  traduce  and  vilify.  Perhaps  the  members  of  the 
league  never  heard  of  this  matter  until  Joos  read  his 
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resolution.  But  like  a  set  of  obedient  tools,  or  nin- 
compoops, they  received  it  with  a  'shout'  and  immedi- 
ately passed  it  'unanimously'. 

"This  is  a  striking  illustration  of  the  danger  to  be 
apprehended  from  such  organizations.  The  ignorant, 
nothinking  members,  excited  by  incendiary  speeches, 
from  reckless,  unscrupulous  leaders,  rush  headlong  into 
wrong, — sometimes  to  desperate  deeds. 

"What  I  said  when  sentencing  the  Italian  was  per- 
fectly proper,  and  becoming  the  bench.  The  evidence 
showed  him  to  be  a  bad,  dangerous  man;  convicted  of 
murder  in  Italy,  and  sentenced  twelve  years  to  prison. 
How  he  got  out  and  came  to  America  did  not  appear. 

"We  have  many  good  naturalized  citizens,  indus- 
trious, thrifty,  peaceable,  law  abiding.  Formerly  all 
immigrants  were  of  that  class.  But  it  is  no  secret  now, 
that  European  governments,  especially  Germany,  have 
in  recent  years,  been  trying  to  prevent  such  from  emi- 
grating. The  fact  is  notorious  that  for  some  years 
past,  many  from  the  very  lowest  class  of  foreign  popu- 
lations have  been  coming.  Not  all  immigrants  are  of 
that  class,  but  a  great  many  are  thriftless,  restless,  turbu- 
lent, violent  characters,  dangerous  at  home,  and  equally 
dangerous  here.  They  are  the  disturbing  element  in 
all  our  large  cities.  That  Germany,  Austria  and  Italy 
want  to  get  clear  of  them  is  beyond  question.  That 
those  governments  aid,  either  directly,  or  indirectly,  in 
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shipping  off  their  lower  and  vicious  class,  is  very  evi- 
dent, for  our  government  has  had  to  send  back  ship- 
loads of  them. 

"You  passed  another  resolution  at  the  meeting, 
pledging  the  members  not  to  vote  for  me,  if  I  should 
be  a  candidate  for  re-election.  Heretofore,  I  have  re- 
ceived the  votes  of  many  naturalized  citizens.  If  a 
candidate  again,  I  doubt  not,  I  shall  have  a  hearty  and 
generous  support  from  the  honest,  industrious,  intelli- 
gent class  of  foreign  born  citizens.  But  there  are  other 
classes,  w^ho  attend  Sunday  meetings  of  the  Liberty 
league,  who  will  not  vote  for  me,  and  never  did.  Such 
as  Anarchists,  Socialists,  blatant  infidels,  God-defiers,  Bihle- 
scoffers.  Sabbath  desecraiers,  law-denouncers,  low  doggery- 
keepers,  brothel-defenders,  et  hoc  genus  omni.  All  such  are 
a  curse  in  this  country.  They  come  from  foreign  coun- 
tries with  false  notions  of  a  free  government,  and  with 
vicious  social  habits.  They  take  delight  in  insulting 
the  moral  sentiments  of  the  American  people,  and 
trampling  upon  all  we  hold  dear  and  sacred.  They 
make  the  Sabbath  day  a  day  of  frolic  and  carousal,  and 
the  chosen  day  for  public  meetings  to  scoff  at  religion, 
and  abuse  the  citizens  who  will  not  join  in  their  orgies, 
or  sanction  their  abominations.  Pretending  to  be  loyal 
citizens  of  this  country,  they  seek  to  overthrow  our 
domestic  institutions,  and  foist  upon  us  the  demoraliz- 
ing ideas   and  customs  of  foreign  lands.     They  prate 

25 


long  and  loud  about  'personal  liberty,'  but  their  only 
idea  is  unrestrained  lust  and  license.  Their  arrogance, 
intolerance  and  impudence  are  unbounded. 

"In  conclusion,  gentlemen,  allow  me  to  say,  that 
the  passage  of  the  resolution  by  your  meeting  under 
the  circumstances,  and  sending  a  committee  to  serve 
a  copy  upon  me,  I  must  consider  a  piece  of  sublime 
audacity,  or  else  attribute  it  to  the  most  profound 
stupidity." 

Before  long  he  disappeared,  and  the  "Liberty 
League"  ceased  to  exist. 

On  one  occasion  in  the  quarter  sessions,  I  severely 
condemned  the  practice  of  a  prominent  alderman  of 
Pittsburgh  in  multiplying  informations  and  piling  up 
costs.  He  threatened  direful  things  against  me.  An 
attorney  suggested  I  should  pacify  him.  I  repeated 
and  emphasized  my  condemnation.  He  printed,  and 
sent  through  the  county,  a  most  vile  and  libellous  cir- 
cular. I  paid  no  attention  to  it.  In  a  year  or  so  after- 
wards, he  was  convicted  of  an  infamous  crime,  and  sent 
seven  years  to  the  penitentiary. 

In  the  qualifications  for  a  good  judge,  I  have  placed 
integrity,  common  sense  and  courage,  before  learn- 
ing in  the  law.  All  judges  are  required  to  be  "Learned 
in  the  law."  But  the  statute  does  not  define  the  word 
"learned,"  or  give  any  measure  or  degree  for  ascer- 
taining its  meaning.     It   is  a   word  of  most   indefinite 
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meaning.  In  ordinary  acceptation,  it  means  one  who 
has  been  admitted  to  the  bar,  and  has  had  some  prac- 
tice. Learning  is  an  acquired  attribute  obtained  by 
study  and  experience.  Integrity,  common  sense  and 
courage  are  natural  attributes  of  a  man,  springing  from 
his  mental  constitution.  A  man  may  be  very  learned 
in  the  law,  yet  be  false,  dishonest  and  unscrupulous;  he 
may  be  familiar  with  decided  cases,  yet  unable  to  see 
their  exact  bearing  to  the  case  on  trial;  he  may  be  a 
great  lawyer,  yet  lack  courage  to  assume  responsibility 
and  do  what  he  knows  should  be  done.  If  he  has  the 
first  three  qualities  named,  he  will  diligently  apply  him- 
self to  the  study  of  the  law  in  general,  and  especially  of 
any  case  before  him. 

The  Lord  Chancellor  of  England  was  about  to  ap- 
point a  man  to  a  judicial  position.  It  was  suggested 
to  the  Lord  Chancellor,  that  he  was  hardly  qualified  for 
the  position.  The  Chancellor  asked  the  objector,  "Is 
he  a  gentleman?''  "Yes."  "Is  he  a  man  of  integrity?" 
"Yes."  "Is  he  a  man  of  good  hard  sense?"  "Yes;  but 
he  knows  very  little  law."  "No  matter  for  that,"  said 
the  Chancellor,  "he  will  learn  the  law;  if  he  is  a  gentle- 
man, of  integrity  and  good  sense,  he  will  make  a  good 
judge."     And  he  was  appointed. 

John  Bannister  Gibson  was  admitted  to  the  bar, 
in  Cumberland  county,  in  1803.  He  went  to  Beaver 
county  in  1804,  opened  an  ofHce,  spent  a  year,  without 
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a  case,  and  returned  to  Carlisle.  He  went  and  spent 
two  years  in  Hagerstown,  Maryland.  Not  succeeding 
there,  he  again  returned  to  Carlisle,  in  1807  or  1808, 
and  opened  a  law  office.  He  was  appointed  to  the 
common  pleas  bench  of  a  new  district,  in  1813,  and  to 
the  bench  of  the  Supreme  court,  in  1816.  Prior  to 
his  appointment  to  the  Supreme  court,  he  was  a  very 
indififerent  student  of  the  law,  spending  most  of  his 
time  in  music,  society  and  politics.  He  was  not  dis- 
.tinguished  as  a  lawyer,  or  common  pleas  judge.  But 
when  appointed  to  the  Supreme  court,  he  applied  his 
great  intellect  to  a  diligent  and  profound  study  of  the 
law,  and  became  the  greatest  jurist  that  ever  sat  on  a 
bench  in  Pennsylvania. 

The  election  of  judges  by  a  popular  vote,  for  short 
terms,  is  a  great  mistake.  If  the  term  were  for  life,  or 
for  such  a  long  time  that  the  judge  would  never  be  a 
candidate  for  re-election,  the  evil  would  not  be  so  great. 
Nominations  by  the  Governor,  and  confirmations  by 
the  Senate,  are  much  more  likely  to  secure  competent 
men.  The  judiciary  should  be  a  stable  and  indepen- 
dent branch  of  the  government.  It  should  not  be  sub- 
ject to  popular  clamor,  or  sudden  political  changes. 
The  judges  should  not  be  politicians  or  partisans. 
When  a  judge  goes  on  the  bench  he  must  give  up  his 
law  practice.  If  he  goes  back  to  the  bar  at  the  end  of 
his  term,  he  has  to  struggle  again  for  business  and  a 
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livelihood.  Hence  he  desires  and  seeks  a  re-election. 
Here  is  the  most  objectionable  feature  of  an  elective 
judiciary.  The  temptation  is  strong  to  court  popu- 
larity, and  be  on  favorable  terms  v^^ith  the  political  man- 
agers; to  trim  his  sails  to  catch  the  popular  breeze,  and 
make  decisions  and  appointments  to  please  the  man- 
agers. He  may  also  be  tempted  to  descend  to  elec- 
tioneering for  a  re-election, — thus  disgracing  himself 
and  sullying  the  judicial  ermine.  By  doing  so  he  may 
place  himself  under  obligations  to  political  leaders,  that 
may  seriously  embarrass  him  in  his  official  duties.  An- 
other great  source  of  danger  is  from  sudden  popular 
excitements,  leading  to  riots  and  lawlessness,  the  fac- 
tional fights  betv^een  societies  and  corporations,  and 
the  senseless,  ruinous  warfare  between  labor  and 
capital,  by  trade  unions  and  other  labor  organizations. 
A  striking  illustration  of  the  danger  to  an  indepen- 
dent judiciary  from  popular  excitement  is  the  case  of 
Judge  Alexander  Addison.  He  was  president  judge  of 
the  common  pleas  of  Allegheny  county  from  1790  to 
1803.  He  was  an  able  judge,  and  one  of  the  purest  and 
best  men.  This  county  was  the  seat  of  the  Whiskey 
Insurrection.  Demagogues  had  led  the  people  into 
great  outrages  upon  persons  and  property,  and  into 
open  rebellion  against  the  Federal  government.  Addi- 
son was  outspoken  in  his  charges  to  grand  juries 
against  the  lawless  acts.     There  was  also  a  considerable 
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party,  sympathizing  with  the  French  Revolution,  and 
hostile  to  the  neutrality  policy  of  our  government.  In 
1800,  a  Frenchman,  by  the  name  of  Lucas,  vv^as  ap- 
pointed a  lay  associate  judge  on  the  bench  with  Addi- 
son. He  was  an  unprincipled  demagogue.  He  would 
charge  juries  directly  contrary  to  the  charge  of  Judge 
Addison,  and  in  every  way  provoked  and  insulted  him. 
Addison  was  a  Federalist.  The  Federal  party  had  been 
defeated,  and  Jefferson  elected  President.  Party  spirit 
was  very  bitter.  The  Legislature  of  Pennsylvania  was 
strongly  anti-Federal — Lucas  and  his  friends  succeeded 
in  getting  the  legislature  to  impeach  Addison.  The 
only  grounds  of  impeachment  were  that  Addison  would 
not  permit  Lucas  to  charge  juries.  The  Senate  re- 
moved Addison.  The  trial  was  a  farce  and  disgrace  to 
the  state.  It  was  simply  a  shameless  political  act,  to 
depose  a  Federal  judge  to  make  way  for  one  of  opposite 
politics. 

The  power  of  political  managers  has  greatly  in- 
creased in  the  last  twenty-five  years.  They  control  the 
nominating  conventions  and  dictate  the  candidates. 
The  various  state  and  county  offices  are  apportioned 
out  years  in  advance,  and  men  selected  for  the  posi- 
tions. The  rank  and  file  of  the  political  party  have 
really  no  voice  in  the  selection  of  candidates ;  they  sim- 
ply ratify  the  decrees  of  the  leaders.  Generally,  there 
is   a   state   boss  with   his   lieutenants   in   every   county. 
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The  state  boss  is  never  a  man  of  recognized  honesty 
or  integrity,  he  is  a  shrewd,  cunning,  wire-pulling  poli- 
tician. He  is  never  a  statesman,  a  man  of  brilliant  tal- 
ents, or  great  intellectual  force.  He  has  no  ambition 
in  that  line.  He  is  a  silent  worker,  stands  in  the  back- 
ground, lays  and  pulls  the  wires,  and  cares  for  nothing 
except  to  continue  his  power  as  boss.  The  men  he 
selects  for  office  are  generally  men  who  will  cheerfully 
obey  his  bidding.  No  man  of  real  ability  and  independ- 
ence of  character  has  any  chance  to  rise  in  the  world. 
No  man  can  get  the  nomination  for  Governor,  or  a  state 
office,  or  even  for  the  legislature,  who  would  likely  be 
independent  or  become  prominent  in  the  party.  No 
greater  calamity  could  happen  a  state  than  have  such 
a  boss ! 

These  bosses — state  and  county — control  all  the 
subordinate  appointments.  No  state  officer,  or  county 
official,  can  appoint  a  clerk  or  other  subordinate  with- 
out their  approval.  The  evil  effects  of  this  boss  system 
are  seen  in  many  bad  appointments,  and  the  subservient 
spirit  of  officials,  especially  those  having  any  control 
of  the  state  or  county  money.  That  is  often  used  to 
benefit,  either  directly  or  indirectly,  the  bosses  or  their 
favorites.  This  boss  rule  is  sometimes  seen  in  vicious 
legislation.  Acts  are  passed  crippling  state  institu- 
tions, penitentiaries,  workhouses,  &c.  —  in  order  to 
favor  some  party,  or  particular  class.     A  constitutional 
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mandate  requires  the  legislature  immediately  after 
each  decennial  census  of  the  United  States  to  apportion 
the  state  into  congressional  districts,  and  for  state  sen- 
ators and  members  of  the  House  of  Representatives. 
Yet  we  have  seen  succeeding  legislators  for  ten  years, 
after  repeated  and  urgent  requests  of  the  Governor,  re- 
fusing to  perform  that  sworn  duty,  at  the  dictation  of 
a  boss.  He  had  the  machinery  so  well  in  hand,  he  did 
not  want  it  to  be  disturbed  by  a  new  apportionment. 
His  obedient  tools  in  the  legislature,  at  his  dictation, 
violated  their  solemn  oaths. 

Short  terms  and  low  salaries  are  great  mistakes. 
No  lawyer  with  a  lucrative  practice,  will  accept  a  posi- 
tion on  the  bench  for  a  short  term,  unless  he  is  confi- 
dent of  re-election.  Many  of  them  make  far  more  at 
the  bar.  I  have  tried  several  cases  where  the  attorney 
got  a  greater  fee  than  my  salary  for  a  year.  An  English 
judge,  with  not  half  the  work  of  an  American  judge, 
gets  a  salary,  four  or  five  times  greater.  It  requires 
years  on  the  bench  to  make  a  good  judge,  or  win  a  repu- 
tation as  a  jurist.  A  lawyer  at  the  bar  studies  his  cases 
to  win  them.  He  hunts  for  cases  on  his  side,  and  nat- 
urally inclines  to  think  the  law  is  on  his  side.  He 
argues  on  that  side,  and  tries  to  convince  the  court  he 
is  right.  He  becomes,  to  a  certain  extent,  a  partisan. 
The  duty  of  a  judge  is  to  calmly  and  dispassionately 
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consider  both  sides.  It  takes  years  of  practice  to  get 
that  perfect  equipoise  of  temper  and  disposition.  It 
requires  years  of  practice,  also,  for  a  judge  to  acquire 
the  habit  of  investigation,  study  and  research,  and  write 
out  clear,  concise  opinions,  covering  all  the  points  in 
the  case,  and  no  more.  The  longer  the  judge  is  on  the 
bench,  the  better  qualified  he  is  for  the  position.  No 
judge  can  acquire  a  great  reputation  in  ten  or  fifteen 
years.  All  the  great  American  judges  had  a  long  term 
on  the  bench.  Chief  Justice  Gibson  w^as  37  years  on 
the  Supreme  Court  of  Pennsylvania.  John  Marshall, 
the  greatest  Judge  of  the  Supreme  Court  of  the  United 
States,  was  Chief  Justice  for  35  years. 

A  judge  should  not  take  an  active  part  in  politics, 
or  become  prominent  as  a  member  of  any  secret  society. 
He  may  very  properly  be  known  as  belonging  to  one 
of  the  political  parties,  and  vote  at  general  elections, 
as  every  citizen  should.  He  may  also  be  a  member  of 
a  reputable  secret  society.  But  he  should  carefully 
avoid  such  prominence  in  these  matters,  as  may  give 
offense  to  honest  citizens,  and  subject  himself  to  criti- 
cism and  unfavorable  suspicion.  When  at  the  bar, 
with  J.  F.  Slagle  as  partner,  we  were  employed  by  a 
New  York  firm,  wholesale  liquor  merchants,  to  collect 
a  claim  against  a  liquor  dealer  in  Pittsburgh.  He  had 
purchased  a  large  bill  of  liquors  of  the  New  York  firm, 
on  short  credit,  and  soon  after  the  goods  were  received, 
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sold  out  his  entire  stock  to  his  nephew.  He  said  he 
had  nothing  to  pay  our  cHents,  as  all  the  proceeds  of 
the  sale  were  paid  out  to  other  creditors.  We  com- 
menced proceedings  in  bankruptcy,  charging  a  collusive 
and  fraudulent  sale.  We  got  an  order  of  court  direct- 
ing the  marshall  to  take  possession  and  sell  the  entire 
stock,  and  our  clients  were  required  to  give  bond  with 
sureties  in  the  sum  of  twenty  thousand  dollars. 
Thomas  M.  Marshall,  the  leading  attorney  of  our  bar, 
was  attorney  for  defendants.  The  case  was  tried  be- 
fore W.  McCandless,  judge  of  the  United  States  Dis- 
trict court,  and  lasted  two  days.  The  defendant  was 
on  the  stand  as  a  witness,  and  sat  by  his  counsel  during 
the  trial,  displaying  very  conspicuously  on  his  dress 
Masonic  emblems.  Mr.  Marshall  closed  his  argument 
to  the  jury  just  before  adjournment  of  court,  I  to  reply 
the  next  morning.  Our  clients  came  to  our  office  in 
great  dispair,  saying  they  would  lose  the  case ;  because 
they  had  learned  that  three  of  the  jury  were  Masons, 
Judge  McCandless  was  a  Mason,  and  they  had  seen 
signs  passing  between  the  defendant  and  the  jurors; 
that  Masons  were  bound  to  help  each  other,  whether 
right  or  wrong.  I  assured  them  they  were  mistaken, 
for  I  had  tried  many  cases  when  one  party  was  a  Mason, 
and  I  knew  there  was  no  such  obligation.  They  per- 
sisted, said  they  had  always  heard  that,  and  no  doubt 
it  was  true.     Finally,  I  said,  I  was  a  Mason  myself,  and 
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I  knew  it  was  false.  They  were  dumbfounded,  looked 
in  utter  despair,  said  no  more,  and  quickly  left  the 
office.  The  next  morning  I  made  my  argument  to  the 
jury,  the  judge  gave  a  fair  charge,  and  we  got  the  ver- 
dict. If  we  had  failed,  those  clients — and  very  intelli- 
gent men  they  were — would  always  have  believed  they 
lost  their  case  through  Masonic  influence,  and  most 
probably  have  charged  me  with  betraying  them. 
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CHAPTER  III. 


PREPARATION    FOR    THE    BAR. 


;ERE  are  too  many  law  students.     Not 

Th^fy  one-half  of  those  admitted  to  the  bar 
k^  in  the  last  twenty-five  years  have  made 
a  living  in  the  profession.  The  pro- 
fession is  not  only  crowded,  but  full  to 
overflowing.  It  is  said  that  some  of  his  friends  advised 
Daniel  Webster,  when  he  thought  of  reading  law,  not 
to  do  it,  for  the  profession  was  crowded.  He  replied: 
"There  is  always  room  at  the  top."  That  is  true ;  but 
it  is  a  long,  wearisome  journey,  and  few  get  there, — not 
one  in  a  thousand. 

There  are  three  classes  of  young  lawyers  who  will 
utterly  fail,  and  have  to  get  at  something  else,  or  if  they 
remain,  will  be  mere  pettifoggers.  First,  the  sons  of  rich 
men,  who  don't  feel  the  necessity  of  making  a  living 
for  themselves,  and  simply  while  away  their  time ;  sec- 
ond, those  of  little  education  and  no  ambition ;  third, 
those  who  have  no  just  conception  of  the  high  char- 
acter of  the  profession,  and  look  upon  it  as  a  kind  of 
trade,  by  which  to  make  a  living  in  an  easy  and  lazy  life. 
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If  they  can  learn  enough  to  squeeze  through  the  eX' 
amination,  and  be  admitted,  they  seem  perfectly  satis- 
fied. They  learn  no  more  except  what  they  pick  up  in 
court.  They  can  write  a  deed  or  mortgage,  can  argue 
a  case  before  an  alderman,  or  try  some  petty  case  in 
the  quarter  sessions,  and  that  is  the  height  of  their 
ambition.  The  profession  is  disgraced  with  too  many 
such. 

Formerly,  in  many  localities,  it  was  very  difficult 
for  a  poor  young  man  to  obtain  an  academic  education. 
Some  lawyers  began  with  little  education  or  culture. 
Those  who  succeeded,  had  ambition,  and  applied  them- 
selves earnestly  and  laboriously  to  gaining  knowledge, 
improving  their  opportunities,  and  cultivating  their  in- 
tellectual faculties.  Now,  any  young  man  with  economy, 
industry  and  ambition,  can  get  a  collegiate  education. 
Better  wait  three  or  four  years  before  beginning  to  read 
law,  in  order  to  get  a  collegiate  education. 

No  young  man  should  think  of  reading  law  without 
a  good  education.  The  more  thorough  his  education 
the  better.  He  should  have  studied  the  usual  branches 
of  a  college  curriculum.  He  should  be  a  good  English 
scholar,  able  to  speak  and  write  the  English  tongue  cor- 
rectly, and  with  some  degree  of  elegance.  He  should 
also  understand  Latin,  so  as  to  be  able  to  translate 
with  ease,  the  Latin  words,  phrases,  and  quotations,  he 
will  meet  with  in  law  books. 
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Before  a  young  man  makes  up  his  mind  to  read 
law,  he  should  seriously  and  deliberately  consider  the 
matter.  He  is  choosing  his  vocation  for  life.  Has  he 
fully  determined  to  make  that  choice,  to  stick  to  it  and 
make  it  a  success,  whatever  delays,  disappointments  and 
trials  he  may  have  to  encounter?  Unless  that  is  his 
spirit  and  firm  resolve,  he  had  better  abandon  the  idea 
of  reading  law.  He  should  indulge  in  no  idle  dreams 
of  success.  He  will  not  find  the  path  to  success  always 
smooth  and  easy,  begirt  with  flowers  and  full  of  sun- 
shine. After  his  admission  to  the  bar,  it  may  be  years 
before  he  can  earn  enough  to  pay  his  boarding  or  office 
rent.  As  just  stated,  not  one-half  succeed.  Lord 
Mansfield  (William  Murray)  for  two  years  after  his  ad- 
mission to  the  bar  in  London,  had  not  a  single  case. 
The  same  is  true  of  many  of  the  great  judges  and  law- 
yers of  England  and  America.  Very  few  get  into  a 
paying  practice  in  less  than  from  three  to  five  years. 

He  must  also  cease  to  be  a  hoy,  give  up  the  amuse- 
ments and  habits  of  boyhood,  and  take  his  rank  as  a 
man  full  grown.  Among  the  old  Romans,  the  coat,  or 
outer  garment — the  toga — of  those  under  age,  was  dif- 
ferent from  that  of  those  over  age.  When  the  young 
man  wished  to  pass  from  his  minority,  into  the  ranks  of 
men,  he  and  his  friends  marched  in  solemn  procession 
to  the  Forum,  where  he  discarded  the  toga  praetexta,  and 
assumed  the  toga  virilis,  and  the  day  was  devoted  to 
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feasting  and  congratulations.  So  when  a  young  man 
enters  his  name  as  a  law  student,  he  should  discard 
boyish  ways,  and  assume  the  toga  virilis — become  a  man, 
preparing  for  the  struggle  of  life.  He  must  give  up 
baseball,  and  football,  and  all  such  amusements.  He 
will  need  exercise.  Let  him  take  a  walk  every  day  of 
five  miles  over  the  hills  or  in  the  country;  far  better 
for  both  body  and  mind.  He  must  also  give  up,  to  a 
great  extent,  social  enjoyments — parties,  balls,  operas, 
theaters,  &c.  He  must  turn  a  new  leaf  and  begin  a  new 
life,  if  he  wishes  to  become  a  successful  lawyer,  or  a  man 
of  any  standing  before  the  public. 

If  a  student  can  read  with  a  good  lawyer,  who  will 
take  some  pains  to  direct  and  examine  him,  it  will  be 
better  than  going  to  a  law  school.  Lectures  at  a  law 
school  may  be  beneficial,  but  the  student  can  find  all 
that  in  the  books.  He  is  apt  to  think  more  of  the  lec- 
tures than  of  his  books,  and  neglect  to  study.  Law 
schools  are  not  generally  intended  to  instruct  in  the 
law  of  any  one  state.  Better  for  the  student  to  read 
in  an  office  of  a  lawyer  in  the  state  where  he  intends  to 
practice.  He  will  there  learn  much  of  the  local  law 
and  practice  he  would  not  learn  in  a  law  school.  From 
our  experience  at  our  bar  (Allegheny  County,  Pa.)  we 
have  found  some  graduates  of  law  schools  so  defective 
in  their  knowledge  of  the  law,  they  could  not  pass  an 
examination,   and   were   rejected.     A   graduate   of   one 
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of  the  most  noted  law  schools  complained  to  me  of  our 
method  of  examination,  and  said  he  feared  he  could  not 
pass  an  examination.  He  said  he  had  not  studied 
definitions,  but  pj'inciples,  and  therefore  could  not  give 
any  definitions.  In  a  short  conversation  with  him,  I 
found  he  could  not  define  clearly  anything,  and  while 
he  had  learned  certain  general  principles,  he  did  not 
know  how  to  apply  them.  He  concluded  to  spend  six 
months  in  practical  study  before  he  would  appear  for 
examination.  A  lawyer,  with  eight  years'  practice  in 
Chicago,  applied  for  admission  to  our  bar.  He  was 
asked  by  the  committee.  What  is  a  demurrer?  "Oh," 
said  he,  "that  is  something  put  in  for  the  purpose  of 
delay — we  often  do  that  in  Chicago !" 

Law  is  a  science,  but  not  a  perfected  science;  it  is 
progressive,  constantly  embracing  new  subjects,  and 
evolving  new  principles.  Its  field  of  operations  is 
boundless.  No  lawyer,  however  great,  can  take  in  the 
whole  field,  or  be  able  to  declare  what  modifications 
may  be  required,  or  new  principles  invoked,  in  the 
progress  and  development  of  society  in  the  future.  The 
student,  after  two  or  three  years  diligent  study,  gets 
merely  a  glance  over  the  vast  field,  learning  some  of 
the  elementary  principles  that  may  guide  him  in  his 
future  investigations. 

The  best  book  for  a  student  to  begin  with  is  Black- 
stone's   Commentaries.     He   should  not   skip  over  one 
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chapter  or  one  page.  Even  the  introduction  should  be 
carefully  read  and  stored  in  the  mind.  Much  of  Black- 
stone  is  no  longer  law  in  England  or  America.  But  the 
whole  work  should  be  read  and  studied.  The  English 
and  American  notes  will  point  out  the  changes  in  the 
law  since  Blackstone's  day.  The  old  law,  however, 
should  be  studied.  It  is  a  part  of  the  history,  and  often 
throws  great  light  on  the  new.  The  history,  growth 
and  development  of  the  law,  is  the  foundation  of  our 
present  jurisprudence.  We  cannot  understand  many 
things  in  our  practice,  or  the  reason  of  many  decisions 
of  the  courts,  without  going  back  to  the  old  law  and  the 
old  practice. 

Next  to  Blackstone,  I  would  place  Kent's  Commen- 
tories.  These  will  give  a  comprehensive  view  of  the 
present  law,  and  instruction  on  some  topics,  not  in  Black- 
stone.  If  the  student  thoroughly  masters  these  two 
works,  he  is  prepared  for  admission  to  the  bar.  Of 
course,  if  in  addition  to  these,  he  studies  text  books  on 
some  of  the  leading  branches  of  the  law,  he  will  be  bet- 
ter prepared  for  admission.  But  elementary  text  books 
will  never  be  a  substitute  for  Blackstone  and  Kent. 
The  foundation  must  be  properly  laid,  or  the  superstruc- 
ture will  be  rickety  and  insecure.  The  modern  text 
books  are  so  voluminous  the  student  is  apt  to  get  be- 
wildered and  lost.  They  are  mainly  valuable  for  refer- 
ence, as  a  digest,  when  hunting  up  the  law  for  a  particu- 

41 


lar  case.  No  student  can  expect  to  master,  in  all  its 
features,  any  one  branch  of  the  law.  Nor  should  that 
be  expected  by  an  examining  board.  It  is  an  easy  mat- 
ter to  pick  out  some  nice  point,  say  on  pleadings, 
equity,  negligence,  decedent  estates,  &c.,  which  will 
confound  the  best  student.  The  examination  should  be 
more  general ;  to  ascertain  whether  the  student  has  laid 
a  good  foundation ;  what  books  he  has  studied  and 
whether  he  has  studied  them  diligently;  what  his  mental 
training  has  been,  and  is  he  mentally  and  otherwise 
fitted  to  become  an  honorable  and  successful  member 
of  the  profession. 

I  do  not  mean  that  a  law  student  should  study  only 
Blackstone  and  Kent.  What  I  mean  is,  that  a  thorough 
study  of  their  works  is  far  better  than  a  skimming, 
superficial  study  of  a  great  many  books.  A  student,  in 
his  course  of  two  or  three  years,  can,  and  should,  read 
and  study  elementary,  or  text  books,  on  particular 
branches;  and  the  more  the  better,  provided,  they  are 
thoroughly  studied.  What  I  insist  upon  is,  laying  a  sure 
foundation,  and  getting  a  thorough  knowledge  of  the 
fundamental  principles  of  the  law.  I  would  add,  that, 
since  equity  has  become  such  an  important  branch  of 
the  law,  that  it  should  demand  special  study. 

Definitions  should  be  committed  to  memory,  and  the 
student  be  able  to  repeat  them  in  the  exact  words  of 
the  books.     It  is  folly  to  talk  of  studying  principles,  and 
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not  committing  definitions.  Every  principle  is  expressed 
in  words,  and  thought  of,  in  words.  The  words,  there- 
fore, are  the  definition  of  the  principle.  It  is  only  when 
the  principle  is  defined  and  limited  by  the  words  of  the 
definition  that  it  can  be  clearly  understood.  Take  for 
instance,  the  words  fee-simple,  fee-tail,  murder,  lar- 
ceny, &c.,  which  have  a  certain,  specific  meaning  in  law. 
A  student  may  express  his  understanding  of  the  mean- 
ing of  those  terms,  but  ten  chances  to  one,  he  will  blun- 
der. All  legal  terms  have  a  clearly  defined  meaning, 
and  the  writers  have  studied  to  express  that  meaning 
in  the  fewest  words,  but  including  every  essential  ele- 
ment. Hence  the  propriety,  yea  the  necessity,  of 
memorizing  the  definitions. 

Students  should  also  study  principles.  They  should 
not  commit  definitions  and  repeat  them  like  a  parrot. 
As  the  definition  contains  a  principle,  by  thoroughly 
studying  it,  they  study  the  principle.  Students  should 
also  study  the  reason  of  the  law.  That  is  why  a  study 
of  the  history,  and  of  the  old  law  and  its  changes,  be- 
comes so  important.  There  is  always  a  good  reason 
at  the  bottom  of  every  legal  term,  and  legal  principle. 
The  reason  explains  many  things,  and  aids  the  memory 
in  grasping  and  retaining  the  principle.  Reading,  com- 
mitting definitions,  and  memorizing  facts,  is  not  study. 
What  is  thus  read  and  memorized,  soon  is  forgotten. 
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Thought  and  reflection  are  essential  to  make  a  perman- 
nent  impression  on  the  mind. 

A  law  student  should  not  confine  his  reading  to  law 
books.  While  that  should  be  his  main  reading,  as  the 
practice  of  law  is  to  be  his  vocation  in  life,  he  should 
read,  study,  and  prepare  himself  to  be  an  honor  to  his 
profession.  He  should  be  a  man  of  general  informa- 
tion, of  culture,  and  literary  taste,  of  high  standing  in 
the  community.  If  he  has  not  previously,  he  should  im- 
mediately, on  entering  as  a  law  student,  adopt  a  regular 
course  of  reading,  not  only  for  his  time  as  a  student,  but 
for  many  years  after  his  admission  to  the  bar.  History 
is  the  foundation  of  all  knowledge,  therefore,  history 
should  be  his  principle  reading.  There  are  so  many 
newspapers  and  magazines  nowadays,  that  history  is 
almost  entirely  neglected  by  our  young  people.  In  fact 
they  have  little  time  left  after  reading  the  tales  and 
novels  in  the  mammoth  weeklies  and  monthlies.  A 
hundred  years  ago,  even  fifty  years  ago,  the  young  peo- 
ple read  history,  science  and  philosophy,  and  knew  far 
more  than  the  young  people  of  today.  The  young  men 
who  fed  upon  that  substantial  food  were  intellectually 
more  robust  and  vigorous  than  the  young  men  now, 
who  feed  upon  love  tales  and  silly  romances. 

While  the  student  is  preparing  for  admission  to 
the  bar,  he  will  not  have  much  time  for  miscellaneous 
reading.     His  whole  soul  should  be  in  his  legal  studies. 
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Yet  he  will  need  some  relief  or  relaxation.  Don't  take 
to  novels,  especially  the  weak,  trashy  stuff  of  modern 
days.  I  would  confine  the  student  to  history;  ancient 
medieval  and  modern.  Don't  take  the  text  books  pre- 
pared for  schools  and  colleges ;  they  are  only  the  skele- 
tons— the  dry  bones — take  the  books  that  have  the  liv- 
ing spirit  in  them;  such  as  Herodotus,  Thucydides, 
Xenophon,  Plutarch,  Rollin,  Gibbon's  Decline  and  Fall, 
Robinson's  Charles  V.,  Knight's  History  of  England, 
Scribner's  Popular  History  of  the  United  States.  After 
his  admission  to  the  bar  his  miscellaneous  reading  may 
take  a  wider  range,  as  I  may  indicate  in  another  chap- 
ter. The  student,  however,  had  better  confine  himself 
to  history,  for  he  will  find  it  useful  in  all  after  life,  and 
it  will  afford  a  delightful  recreation  from  his  legal 
studies,  as  well  as  an  expanding  and  invigorating  effect 
upon  his  mind. 

A  thorough  preparation  and  examination  before  ad- 
mission to  the  bar  are  necessary  to  protect  the  profes- 
sion from  incompetent  and  unworthy  members,  whose 
acts  and  conduct  may  bring  disgrace  upon  the  profes- 
sion. But  there  are  other  and  stronger  reasons  for 
guarding  the  door  to  the  profession.  It  involves  the 
honor  of  the  court  and  the  interests  of  the  public.  The 
admission  of  a  young  man  to  the  bar  is  a  virtual  cer- 
tificate of  the  court  that  he  is  duly  qualified  to  com- 
mence the  practice  of  law;  that  he  has  intellectual  ability 
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to  give  proper  legal  advice,  and  conduct  properly  legal 
proceedings ;  that  he  is  a  man  of  good  moral  character, 
in  whom  those  having  need  of  legal  advice  or  services 
may  safely  confide.  The  public  have  a  right  to  rely 
upon  this  certificate.  When  clients  have  been  deceived, 
cheated  and  defrauded,  they  have  good  reason  to  reflect 
upon  the  court,  and  the  court  good  reason  to  reflect 
upon  the  examining  board. 
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CHAPTER  IV. 


BEGINNING   PRACTICE. 


Tr^j^^^E  young  lawyer  should  start  in  his 
^mh  practice  with  a  high  and  keen  sense 
^^  of  honor,  and  a  firm  resolve  to  lead 
)^  an  honorable  life.  He  should  ever 
^:^J/  bear  in  mind,  that  his  profession  is 
eminently  an  honorable  calling.  It  is  quite  differ- 
ent from  a  mechanical  trade,  or  any  ordinary  busi- 
ness, pursued  simply  as  a  livelihood.  His  is  an 
intellectual  calling.  He  is  the  confidential  adviser 
of  his  clients.  They  come  to  him  for  advice  when  they 
get  into  trouble  or  litigation.  All  the  statements  they 
make  are  in  confidence  that  he  will  not  betray  them. 
They  implicitly  trust  him,  relying  upon  his  honor  to 
give  them  honest  advice.  Every  statement  he  makes 
to  the  court  is  upon  his  oath,  and  his  honor,  as  a  mem- 
ber of  the  bar.  His  word  to  a  brother  attorney  is  a 
pledge  upon  his  honor,  even  more  sacred  than  his  bond. 
The  old  Romans  had  a  high  sense  of  honor.  The 
consul,  Regulus,  two  and  half  centuries  before  the 
Christian    era,    after    gaining   several   battles   with    the 
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Carthagenians  in  Africa,  was  at  length  defeated  and 
taken  prisoner.  He  languished  as  a  prisoner  slave  for 
five  years.  The  war  continued,  the  Carthagenians  were 
hard  pressed  and  sued  for  peace.  An  embassy  was  sent 
to  Rome  to  effect  a  peace  and  secure  an  exchange  of 
prisoners.  Regulus  was  sent  with  the  embassy,  on  his 
word  of  honor,  to  return  if  peace  was  not  effected.  In 
the  Senate  he  opposed- a  peace  or  an  exchange  of 
prisoners,  and  voluntarily  returned  to  Carthage,  know- 
ing the  cruel  fate  that  awaited  him.  He  preferred  death, 
with  revengeful  barbarity,  to  the  violation  of  his  word  of 
honor. 

In  February,  1825,  when  the  House  of  Representa- 
tives had  to  elect  a  President,  from  the  three  candidates 
returned,  Adams,  Jackson  and  Crawford,  Henry  Clay 
gave  his  influence  for  J.  Q.  Adams,  which  elected  him, 
and  Adams  appointed  him  Secretary  of  State.  The 
Jackson  party  was  very  bitter  and  violent,  charging  a 
corrupt  bargain  between  Adams  and  Clay,  as  John  Ran- 
dolph expressed  it,  a  "coalition  of  the  Puritan  and  Black- 
leg." This  calumny  pursued  Mr.  Clay  while  he  lived, 
and  defeated  him  for  the  Presidency  in  1844.  In  1844, 
during  the  presidential  campaign,  John  Ouincy  Adams, 
returning  from  the  dedication  of  the  Astronomical  ob- 
servatory at  Cincinnati,  stopped  over  in  Washington, 
Pa.,  and  made  an  address  in  the  court  house  to  a 
crowded  assembly,  which  I  had  the  pleasure  of  hearing. 


In  the  course  of  his  address,  referring  to  this  charge  of 
bargain  and  sale  between  him  and  Mr.  Clay,  he  said: 
"I  am  now  an  old  man,  with  one  foot  in  the  grave,  and 
very  soon  shall  appear  before  the  Great  Judge  to  answer 
for  all  the  deeds  of  this  life;  if  this  slander  shall  have 
reached  there,  I  will  rise  in  the  presence  of  an  assem- 
bled universe,  and  pronounce  it  an  infamous  lie !"  Yet 
the  newspapers  kept  up  the  slander.  After  Mr.  Clay's 
death,  the  real  facts  of  the  case  were  made  public.  Dur- 
ing the  pendency  of  the  question  in  the  House  of  Repre- 
sentatives, James  Buchanan,  who  was  an  ardent  friend 
of  Jackson,  came  to  Mr.  Clay  and  promised  him  the 
Secretaryship  of  State,  if  he  would  cast  his  influence  for 
Jackson.  After  the  cry  of  bargain  and  sale  was  raised, 
Buchanan  came  to  Mr.  Clay,  pleading  that  he  would 
never  divulge  the  offer  he  had  made,  for  it  would  be 
his  political  ruin.  Mr.  Clay  promised  to  keep  it 
secret.  His  word  of  honor  was  pledged.  He  would 
suffer  under  the  calumny  while  he  lived,  and  lose  the 
Presidency,  rather  than  violate  his  word  of  honor. 
Henry  Clay! — the  greatest  orator  and  greatest  states- 
man we  have  had  since  the  Revolutionary  era ;  the  man 
who  had  no  disguises  and  no  hypocracy,  who  was  always 
candid  and  outspoken,  who  would  not  do  a  mean  act, 
who  scorned  the  tricks  of  the  demagogues,  who,  as  he 
once  said :  "I  would  sooner  be  right  than  be  President" 
— this  man  was  too  great  to  be  President.     Envy,  false- 
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hood  and  malice  defeated  him,  as  they  have  defeated 
other  great  men.  The  young  lawyer  may  not  hope  to 
measure  up  to  the  height  of  Mr.  Clay  in  intellectual 
ability,  but  he  may,  and  should,  imitate  him  in  a  high 
sense  of  honor. 

The  young  lawyer  should  have  a  high  ambition. 
Without  ambition  he  will  never  rise  above  mediocrity, 
even  if  he  reaches  that  height.  Look  to  the  top  of  the 
mountain,  and  aim  for  it;  keep  looking,  and  keep  strug- 
gling to  gain  it.  Never  be  content  with  a  low  position. 
Never  be  satisfied  to  trudge  along  in  the  rear  of  the 
column ;  look  forward  and  press  on  until  you  stand  in 
the  front  ranks.  Labor  omnia  vincit  is  a  true,  as  well  as 
good,  motto.  Success  at  the  bar  does  not  depend  so 
much  on  superior  intellectual  ability;  as  on  superior  in- 
dustry and  application.  There  is  not  a  great  difference 
in  the  natural  ability  of  men.  Some  never  think,  and 
never  learn;  some  never  strive  and  never  gain.  It  may 
not  be  possible  always  to  reach  the  high  position  aimed 
at,  but 

"Better  have  failed  in  the  high  aim. 
Than  vulgarly  in  the  low  aim  succeed." 

If  the  young  lawyer  wishes  to  succeed,  he  must  stay 
in  his  office  and  continue  his  studies.  What  he  has 
learned  before  his  admission  is  only  the  alphabet  of  the 
profession.     He   should  mark  out  a  systematic  course 
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of  reading  in  the  leading  text  books  on  the  various 
branches  of  the  profession,  and  diHgently  study  them. 
Don't  spend  the  time  lolHng  in  the  office,  or  loafing  at 
the  street  corners.  Don't  wait  for  a  case,  and  then  hunt 
up  the  law  on  the  subject.  Be  prepared  to  know  the 
law  when  the  case  comes.  Don't  fret  or  be  easily  dis- 
couraged. Wait  patiently.  Never  miss  a  client  by 
being  absent.  One  who  calls  upon  a  young  lawyer,  with 
whom  he  has  had  no  previous  business,  is  not  apt  to 
wait  long.  Be  sure  to  satisfy  your  first  client  and  make 
him  a  fast  friend,  no  matter  how  trifling  his  case.  The 
same  rule  should  apply  to  all  subsequent  clients.  One 
of  these  may  have  an  influence  to  bring  others. 

Every  day  should  be  spent  in  the  office  studying, 
with  a  brief  visit  to  the  courts,  observing,  watching, 
learning.  Idle  hours  in  court,  or  listening  to  sensational 
trials,  is  unprofitable  and  should  be  avoided.  The  even- 
ings should  be  devoted  to  miscellaneous  reading.  The 
lawyer  should  be  a  man  of  extensive  reading  and  gen- 
eral intelligence.  He  will  often  find  this  of  great  advan- 
tage in  arguments  before  the  court  or  jury.  One  of 
the  great  evils  in  American  society  is,  that  the  young 
men  of  our  cities  spend  nearly  all  their  evenings  in  social 
gatherings,  visiting  places  of  public  amusements,  or  at- 
tending clubs.  They  are  adepts  in  small  talk,  know  all 
the  gossips  of  the  day,  and  are  jolly  companions  in  the 
club  room,  but  know  little  else. 
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Self-reliance  is  essential  to  a  young  man's  success. 
Self-reliance  is  not  conceit,  not  self-esteem,  not  a  vain 
idea  of  superior  ability.  It  is  a  consciousness  that  he 
has  ability  enough  to  take  hold  of  any  case,  if  he  has 
sufficient  time  for  investigation  and  preparation.  A 
young  lawyer  should  think  and  investigate  for  himself, 
not  go  to  some  older  lawyer  for  the  law.  Don't  get  an 
old  lawyer  to  help  try  the  case  in  court.  Although  he 
may  do  all  the  work  in  preparing  for  trial,  and  making  a 
brief  of  the  law  and  authorities,  the  old  lawyer  will  get 
all  the  credit.  He  must  learn  to  rely  upon  himself,  and 
might  as  well  begin  with  his  first  case.  Of  course,  he 
will  naturally  feel  dififident  and  uneasy.  But  he  should 
never  enter  a  suit,  or  go  into  a  trial,  without  the  most 
thorough  preparation.  That  will  give  him  courage  and 
confidence.  I  have  known  several  young  men,  who 
never  rose  to  any  prominence  at  the  bar,  simply  because 
they  always  had  an  older  attorney  to  assist.  I  recall  a 
young  man  of  my  early  practice,  who  had  a  fine  educa- 
tion, of  rare  intellectual  ability,  and  well  read  in  the 
profession,  who  was  so  timid  he  never  tried  a  case  alone, 
and  finally  made  an  utter  failure.  With  courage  and 
confidence  he  would  have  made  his  mark  at  the  bar. 

As  illustrations  of  the  doctrine  of  self-reliance,  I 
may  refer  to  two  cases  in  my  early  practice. 

In  my  second  year  at  the  bar,  a  controversy  arose 
between  the  school  directors  of  a  township  in  Wash- 
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ington  county,  and  the  committee  of  a  sub-district.  It 
had  been  the  custom  for  some  years  in  that,  and  the  ad- 
joining County  of  Greene,  for  the  school  directors  of  a 
township  to  apportion  the  school  funds  of  the  year 
among  the  several  sub-districts,  which  they  could  use  in 
keeping  open  the  schools,  or  paying  for  a  new  school 
house.  When  a  new  school  house  was  built  the  sub- 
district  must  do  without  schools  until  the  house  was 
paid  for,  and  keep  the  schools  by  subscriptions.  The 
directors  of  the  township  never  paid  for  a  new  school 
house  out  of  the  general  funds.  This  practice  was 
sanctioned  by  the  State  Superintendent  of  Public 
schools,  and  in  this  case,  had  expressly  decided  against 
the  sub-district  by  an  appeal  to  him  by  the  committee. 
On  a  careful  examination  of  the  law,  I  believed  the  prac- 
tice to  be  in  conflict  with  the  acts  of  assembly  in  refer- 
ence to  the  public  schools,  and  the  decision  of  the  State 
Superintendent  to  be  of  no  validity.  I  believed  it  was 
the  duty  of  the  directors  to  pay  for  a  new  school  house 
when  needed,  out  of  the  general  funds,  and  give  each 
sub-district  an  equal  share  of  schooling.  But  what  was 
the  proper  form  of  action,  or  how  to  bring  the  case  be- 
fore the  court,  was  apparently  a  new  question.  I  finally 
concluded  to  ask  for  a  mandamus  on  the  directors. 
The  court  granted  the  alternative  writ.  Ephraim 
Blaine,  the.  father  of  James  G.  Blaine,  was  then  pro- 
thonotary.     He  came  to  me  and  said  he  did  not  know 
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what  kind  of  a  writ  to  issue,  for  he  had  looked  back 
over  the  records,  and  there  had  never  been  a  mandamus 
proceeding  in  Washington  county.  I  prepared  the 
writ,  he  put  the  seal  to  it,  and  it  was  served  by  the 
sheriff.  The  directors  answered,  setting  forth  the 
practice  and  decisions  of  the  state.  My  old  preceptor, 
the  Hon.  T.  M.  T.  McKennan,  appeared  and  argued  the 
case  for  the  directors.  I  did  the  best  I  could  for  my 
clients,  the  committee  of  the  sub-district.  The  judge, 
Hon.  Nathaniel  Ewing,  decided  in  my  favor  and 
awarded  a  peremptory  mandamus,  when  the  directors 
paid  the  money.  At  the  next  term  of  court,  Mr.  Mc- 
Kennan presented  a  similar  application  for  a  sub-district 
in  another  township,  and  a  like  decision  followed. 
These  cases  upset  the  practice,  which  had  prevailed  in 
the  two  counties  for  several  years. 

The  other  case  was  that  of  Rev.  Mr.  C .      He 

was  a  man  of  no  business  qualifications,  foolishly  quit 
preaching  for  awhile,  went  into  business  and  became 
considerably  involved,  but  was  not  insolvent.  To  re- 
lieve himself  from  embarrassment,  and  get  back  to  his 
ministerial  work,   he  made  a  voluntary  assignment  to 

Mr.    L ,    a   lawyer   of   Pittsburgh.     The    assignee 

paid  all  the  debts,  and  had  a  surplus  of  six  thousand  dol- 
lars in  his  hands.  Rev.  C was  an  easy,  good- 
natured,  indulgent  man.      After  many  requests,  and  a 

delay  of  three  years,  he  got  Mr.  L to  state  his  ac- 
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count  as  assignee,  showing  the  above  balance  in  his 
hands.  Mr.  L said  he  would  give  him  a  memo- 
randum, and  pay  the  money  in  a  few  days.     On  that 

Rev.  C signed  a  receipt  for  the  money,  including 

a  full  and  final  settlement  with  him,  as  assignee.      Rev. 

C did  not  look  at  the  memorandum  till  he  got 

home,  when  he  found  it  was  a  promissory  note,  at  one 

year,  for  borrowed  money.   Shortly  after  that  Mr.  L 

absconded.     His  bail,   as   assignee,   had  been   dead   for 

more    than    six    years.      Rev.    C consulted    Mr. 

H ,  one  of  the  oldest  and  ablest  members  of  the 

bar,  who  told  him  his  claim  was  worthless,  because  the 
bail,  being  dead  more  than  six  years,  his  estate  was  dis- 
charged from  any  liability.     When  I  came  to  Pittsburgh 

in  185 1,  Rev.  C was  about  moving  west,  and  left 

the  claim  with  me,  to  see  if  I  could  do  anything,  telling 

me  what  Mr.  H had  said.     On  examining  the  will 

of  the  bail,  I  found  he  had  converted  his  whole  estate 
into  personalty,  and  there  had  been  no  final  settlement 
by  the  executors.  Of  course,  his  estate  was  not  dis- 
charged. I  commenced  proceedings  against  the  ex- 
ecutors. Two  of  the  ablest  attorneys  at  the  bar,  Charles 
Shaler  and  A.  M.  Loomis,  were  employed  by  the  ex- 
ecutors. After  considerable  litigation,  my  client  secured 
the  greater  part  of  his  claim.  This  is  an  illustration 
how  an  old  attorney  may  make  a  mistake  in  a  hasty 
opinion  without  looking  into  all  the  facts  of  the  case. 
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Be  sure  you  are  right  in  the  form  of  action  before 
you  file  a  precipe  with  the  prothonotary  for  the  writ. 
All  through  the  trial  keep  your  thoughts  about  you,  for 
something  may  turn  up  to  your  advantage.  The  law 
of  Pennsylvania  imposed  a  fine  of  one  hundred  and 
thirty-three  dollars  on  a  minister  who  married  a  minor 
— one  under  twenty-one  years  of  age — without  the  con- 
sent of  the  parent.  A  minister  married  a  couple, 
and  knew  that  the  young  man  was  under  twenty- 
one.  He  felt  justified  in  marrying  them,  for  they  should 
have  been  married  six  months  before;  that,  however, 
was  no  legal  excuse,  and  he  became  liable  to  the  penalty. 
The  father  of  the  young  man  brought  suit  against  him 
for  the  penalty.  When  the  minister  called  upon  me,  I 
told  him  I  saw  no  possible  way  for  his  escape.  When 
the  case  came  on  for  trial,  I  did  not  send  him  word,  for 
his  presence  was  unnecessary.  It  was  before  the  act 
was  passed  allowing  parties  to  testify.  The  marriage 
was  proved  by  witnesses  who  were  present.  The  father 
then  went  on  to  the  stand  to  prove  the  age  of  his  son. 
He  produced  the  family  Bible,  in  which  was  entered  the 
date  of  his  marriage,  and  the  dates  of  the  birth  of  his 
several  children.  According  to  that  record,  he  was  mar- 
ried in  1849,  ^^d  this  son  was  born  in  1850,  which  made 
him  less  than  twenty  years  of  age.  He  swore  that  he 
bought  the  Bible  two  weeks  after  his  marriage,  and 
made  the  entries  of  all  the  children,  in  each  case  within 
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two  days,  after  the  birth.  The  front  Hd,  title  page,  and 
three  chapters  of  Genesis  were  torn  off,  so  I  could  not 
see  from  the  title  page  the  year  in  which  the  Bible  was 
printed.  He  explained  that  the  children  one  day  got 
hold  of  the  book  and  tore  ofT  these  leaves.  I  suspected 
he  was  lying,  and  that  the  leaves  had  been  torn  off  by 
him  to  conceal  the  year  on  the  title  page.  I  thought 
there  might  be  a  title  page  between  the  Old  and  New 
Testaments,  and  turning  to  it,  I  found  the  book  was 
printed  in  1856.  I  held  up  the  book  before  the  court 
and  jury,  pointed  to  the  date,  and  said  he  had  manifestly 
sworn  falsely,  the  jury  could  not  believe  a  word  he  said, 
and  there  was  no  evidence  of  the  age  of  the  young  man. 
He  slipped  out  of  the  court  room,  while  I  was  talking, 
and  left  that  "precious  book,"  as  he  called  it,  when  I 
took  hold  of  it.     The  verdict  was  for  the  defendant. 

In  your  preparation  for  trial,  study  and  argue  both 
sides  of  the  case,  and  thus  anticipate  all  points  or  ques- 
tions that  may  be  raised  by  your  adversary.  It  is  said 
that  was  a  distinguishing  trait  in  the  character  of  Abra- 
ham Lincoln.  He  was  never  surprised  at  any  objec- 
tion, movement,  or  question  of  the  opposite  counsel. 

When  you  have  a  new  or  doubtful  case,  don't  de- 
pend on  the  digest  for  the  law;  don't  hunt  for  the  sylla- 
bus of  some  case  somewhat  similar,  and  depend  upon 
that.  Sometimes  the  syllabus  is  misleading,  and  very 
often  its  true  meaning  and  application  cannot  be  under- 
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stood  without  studying  the  case  on  which  it  is  based. 
First,  think,  reflect  and  reason  on  the  subject;  try  in 
that  way  to  ascertain  what  the  law  ought  to  be,  and  then 
look  for  authorities.  Do  not  be  a  case  lawyer;  always 
hunting  for  a  similar  case  to  the  one  in  hand,  and  de- 
pending on  that.  Study  principles;  inquire  what  would 
be  right  in  the  case,  what  reason  would  dictate  and  sus- 
tain. It  is  said  that  when  Daniel  Webster  was  em- 
ployed in  a  difficult  case,  he  would  evolve  the  principles 
that  should  govern  in  the  case,  and  then  tell  his  junior 
assistant  to  hunt  for  authorities  on  those  points. 

Don't  degrade  yourself  and  the  profession  by  bum- 
ming about  for  clients,  and  encouraging  petty  lawsuits. 
Rest  assured  that  such  a  practice  will  lower  you  in  pub- 
lic estimation.  Maintain  a  respectable  and  dignified 
character,  if  you  wish  to  secure  the  better  class  of  clients. 
Newspaper  pufTs  will  be  of  no  service,  but  rather  a  detri- 
ment, for  the  public  will  understand  that  all  these  are 
paid  for,  and  no  respectable  lawyer  will  descend  to  such 
tricks.  Judge  Shaler  was  an  able  lawyer  and  high-toned 
gentleman.  He  had  been  a  few  years  on  the  bench,  but 
from  1844  was  one  of  the  leading  members  of  the  bar. 
On  one  occasion  he  was  trying  an  important  case. 
After  court  adjourned,  a  young  man  asked  him  some 
questions  about  the  case,  when  the  judge  discovered  he 
was  a  local  reporter  for  one  of  the  papers.  In  place 
of  getting  a  little  fee  from  the  judge,  he  got  this:     "G — 
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d —  you,  sir,  if  you  mention  my  name  in  your  paper,  I'll 
kill  you !" 

Don't  bring  any  action  for  a  plaintiff,  unless  you 
believe  his  cause  honest  and  just.  If  he  has  deceived 
you  and  you  afterw^ards  discover  the  deception,  abandon 
the  case.  We  have  seen  what  the  law  on  this  subject 
was,  among  the  Romans,  in  France  and  Scotland. 
While  there  is  no  positive  law  to  that  effect  in  this 
country,  it  should  be  the  practice  of  every  honorable 
attorney.  A  reputation  for  honesty  and  integrity  will 
elevate  the  character  of  a  lawyer  in  public  estimation, 
while  a  reputation  for  dishonesty  and  trickery  is  sure 
to  damn  him  in  the  end.  My  old  preceptor,  Mr.  Mc- 
Kennan,  gave  me  this  advice  when  reading  law  with 
him.  I  saw  it  illustrated  in  his  of^ce  on  one  occasion. 
The  son  of  an  old  client  called  to  consult  him  about  bring- 
ing an  action  to  contest  the  will  of  his  father.  He  thought 
his  brother  had  got  too  large  a  share  of  the  estate.  Mr. 
McKennan  questioned  and  cross-questioned  him  very 
closely  about  the  facts,  what  he  could  prove  and  what 
his  brother  could  prove.  He  finally  said :  "Now,  if  you 
can  prove  all  you  have  stated,  and  your  brother  cannot 
prove  more  than  you  have  assured  me,  there  is  a  pros- 
pect of  success  and  I  will  undertake  your  case."  After 
some  further  conversation,  the  man  said :  "I  hardly  ex- 
pect to  succeed,  but  I  think  it  will  induce  my  brother 
to  pay  me  considerable  by  way  of  compromise."     The 
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old  gentleman  rose  to  his  feet  quite  excited  and  said: 
"I  do  not  practice  in  that  way,  sir,  I  will  have  nothing 
to  do  with  your  case,  sir;  if  you  want  a  suit  for  that 
purpose,  sir,  you  must  get  another  attorney!"  He 
would  not  hear  another  word  on  the  subject,  and  the 
man  soon  left  the  office.  He  did  get  another  attorney; 
the  suit  was  brought  but  never  came  to  trial.  Mr.  Mc- 
Kennan's  character  for  honesty  and  integrity  was  such, 
that  whenever  he  manifested  entire  confidence  in  his 
client's  cause,  he  could  always  carry  a  Washington 
county  jury  with  him.  I  was  sitting  in  the  court  room 
one  day  when  Mr.  McKennan  was  attorney  for  the  de- 
fendant. The  court  instructed  the  jury  to  find  for  the 
plaintiff.  Mr.  McKennan  took  no  exception  to  the 
charge.  The  jury  was  out  two  hours,  when  the  judge 
sent  for  them  and  asked  what  was  the  trouble.  One 
of  the  jurors  arose,  and  said  they  wanted  to  know,  if  Mr. 
McKennan  agreed  to  the  law  as  laid  down  by  the  court. 
Mr.  McKennan  sprang  to  his  feet,  in  evident  confusion, 
and  said:  "Gentlemen,  you  must  take  the  law  from  the 
court."     The  verdict  was  immediately  rendered. 

Shortly  after  I  came  to  Pittsburg,  I  was  called  upon 
by  a  widow,  who  made  heavy  complaints  against  the  ad- 
ministrators of  her  husband,  and  a  man  who  had  been 
his  assignee.  She  thought  she  had  been  grievously 
wronged,  and  wanted  me  at  once  to  bring  suit  against 
them.     I  said  I  would  examine  into    the  case,  and  for 
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her  to  call  back  in  two  weeks.  I  found  there  had  been 
several  proceedings  in  court,  and  the  estate  was  involved 
and  in  great  confusion.  It  took  me  the  two  weeks  to 
get  a  clear  understanding  of  matters.  I  found  she  was 
entirely  mistaken,  and  had  no  ground  whatever  for  an 
action.  When  she  came  back  I  told  her  so.  She  in- 
sisted upon  me  bringing  the  action;  she  said  that  as  a 
lawyer,  I  was  bound  to  bring  the  suit  if  she  wanted  it. 
I  told  her  she  would  fail  and  be  put  into  all  the  costs. 
Still  she  insisted.  I  told  her  I  would  not  disgrace  myself 
by  commencing  an  action,  when  I  knew  it  was  wrong. 
She  then  got  very  angry  and  accused  me  of  being  bought 
up  by  the  other  side,  as  the  other  lawyers  had  been.  I 
dismissed  her  at  once,  without  any  fee.  She  went  to 
another  attorney,  who  brought  the  suit ;  she  failed,  and 
had  to  pay  over  three  hundred  dollars  costs. 

I  was  never  greatly  deceived  by  a  client  but  once. 
He  had  a  claim  for  days'  work  on  a  farm  of  a  man  re- 
cently deceased.  He  had  a  book  account,  kept  in  a 
large  blank  book,  for  nearly  live  years  before  the  man's 
death.  Every  day  of  the  several  years  was  particularly 
noted,  and  generally  what  work  he  did.  There  were 
only  a  few  insignificant  credits.  The  Sabbaths  were 
all  carefully  omitted.  The  book  seemed  so  fresh  and 
clean,  I  had  my  suspicions  al^out  it.  But  in  the  most 
solemn  manner,  he  asserted  that  every  entry  was  made 
at  the  close  of  the  day,   giving  dates,   work,   etc.     At 
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the  trial  he  swore  positively  to  the  same  facts.  It  was 
before  the  passage  of  the  act  allowing  parties  to  be 
witnesses.  He  was  a  competent  witness  to  prove  his 
book  of  original  entries, — and  there  it  was!  The  at- 
torney for  the  administrators  did  not  shake  him  on  the 
cross-examination.  The  administrators  were  confident 
the  claim  was  unjust.  But  they  had  no  evidence. 
Finally,  the  attorney  sent  out  for  almanacs  of  the  sev- 
eral years.  These  showed  that  the  Sabbaths  of  no  year 
corresponded  with  the  Sabbaths  as  indicated  in  his 
book — proving  conclusively  that  it  was  a  trumped  up 
and  fraudulent  account.  I  asked  my  client  how  he 
could  explain  it.  He  said  he  couldn't  explain  it.  I  saw 
from  his  countenance  that  he  felt  guilty.  I  immedi- 
ately abandoned  his  case. 

A  lawyer  should  ever  bear  in  mind  the  oath  he 
took  when  admitted  to  the  bar:  "To  behave  himself 
as  an  attorney  to  the  best  of  his  learning  and  ability, 
and  with  all  good  fidelity  as  well  to  the  court  as  to  the 
client;  to  use  no  falsehood,  nor  delay  any  person's  cause 
for  lucre  or  malice."  This  oath,  required  by  the  statute 
law  of  Pennsylvania,  is  a  brief  but  comprehensive  epi- 
tome of  the  duty  and  responsibility  of  an  attorney. 
The  young  lawyer  should  have  it  engraven  upon  his 
memory,  and  live  up  to  it  in  all  his  practice.  With  this 
polar  star  to  guide  him,  he  cannot  lose  his  way,  and 
will  be  saved  from  many  mistakes  and  mortifications. 
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The  young  lawyer  must  expect  only  moderate  fees 
in  the  early  part  of  his  practice.  There  cannot  be  a 
fixed  schedule  of  fees  for  all  cases.  Much  depends 
upon  the  magnitude  and  difficulties  of  the  case,  the 
amount  of  time  and  services  rendered,  and  the  degree 
of  success  attained.  The  greater  knowledge  and  ex- 
perience of  an  older  attorney  may  justify  a  larger  fee. 
The  young  man  cannot  leap,  by  a  single  bound,  to  the 
higher  ranks  of  the  profession.  Clients,  very  naturally 
and  properly,  expect  more  moderate  fees  from  the 
young  and  less  experienced.  But  in  all  cases,  by  young 
or  old,  the  fees  should  be  reasonable,  not  exorbitant. 

'Tt  is  not  good  that  the  man  should  be  alone;" 
"marriage  is  honorable  in  all  and  the  bed  undefiled." 
Horace  Greely  said  to  the  young  man,  "Go  west,  young 
man,  go  west."  So  I  would  say  to  the  young  lawyer, 
"Get  married,  young  man,  get  married."  As  soon  as 
your  practice  is  sufficient,  by  strict  economy,  to  sup- 
port a  wife  in  a  very  plain  and  unpretentious  style,  get 
married,  and  settle  down  to  business  and  happiness. 
Don't  wait  till  you  can  start  out  in  high  style,  with 
flying  colors.  That  day  may  be  long  coming,  the  ex- 
pense to  keep  up  the  style  may  be  so  great  you  cannot 
lay  by  anything  for  a  rainy  day.  And  don't  look  out 
for  a  rich  girl,  or  the  daughter  of  a  rich  man.  Riches 
are  all  right  if  properly  improved,  but  they  frequently 
"make   themselves  wings   and   fly   away."     In  the   ob- 
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servation  of  a  long  life,  I  have  found  that  those  who 
marry  early  and  commence  life  in  very  moderate  cir- 
cumstances, requiring  rigid  economy,  each  willing  to 
do  his  or  her  share,  with  no  reliance  upon  rich  parents 
or  expectations  at  their  death,  are  the  most  successful 
in  business  and  enjoy  the  greatest  domestic  happiness. 
One  of  the  great  evils  of  American  society  is,  that  the 
daughters  of  rich  men  are  trained  up  to  shine  in  fash- 
ionable society,  with  a  superficial  education,  spending 
their  time  in  reading  novels,  attending  parties,  operas, 
theaters,  going  to  the  seashore  or  fashionable  watering 
places,  ignorant  of  household  duties,  and,  consequently, 
are  unfit  to  have  charge  of  a  house,  or  be  the  mother 
of  children.  With  false  ideas  of  life  and  the  marriage 
relation,  they  are  almost  sure  to  be  disappointed,  dis- 
contented and  make  home  unhappy.  Better,  far  bet- 
ter, than  marry  one  such,  you  choose  a  girl  of  warm 
heart  and  good  sense,  who  knows  how  to  manage  a 
house  and  raise  children,  and  is  willing  to  commence 
life  with  you  on  the  lowest  rung  of  society.  It  is  a 
terrible  mistake — an  awful  curse — among  fashionable 
women  in  American  society,  that  they  regard  the  bear- 
ing of  children  a  great  deprivation  and  hardship.  The 
mother  of  King  Lemuel  had  different  ideas,  and  gives 
a  beautiful  picture  of  the  true  wife :  "She  looketh  well 
to  the  ways  of  his  household,  and  eateth  not  the  bread 
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of   idleness.      Her   children    arise    up,    and    calleth    her 
blessed;  her  husband  also,  and  he  praiseth  her." 

In  addition  to  his  practice  of  the  law,  the  young 
lawyer  should  look  forward  to  his  becoming  a  promi- 
nent citizen,  taking  an  active  part  in  all  public  affairs. 
The  legal  profession  has  ever  been,  in  all  ages  and 
countries,  prominent  leaders  in  every  movement  for 
the  advancement  of  the  public  welfare.  Their  studies 
qualify  them  for  such  leadership,  and  the  people  look 
to  them  as  leaders.  This  is  especially  the  case  in  refer- 
ence to  the  issues  and  measures  of  political  parties,  and 
questions  of  state  poHcy.  But  it  is  true  in  a  wider 
sense.  None  are  so  well  qualified  to  take  an  active 
part  in  popular  assemblies,  to  consider  questions  and 
measures  of  a  local  character. 

Literary  lectures  and  addresses,  when  judiciously 
conducted,  are  a  great  source  of  pubHc  entertainment 
and  improvement.  When  the  object  is  merely  to  make 
fun  and  cause  a  laugh,  they  are  of  no  benefit  to  the  audi- 
ence, but  an  evil,  by  creating  and  fostering,  a  taste  for 
the  frivolous.  The  lecture  bureaus  of  recent  years 
have  done  a  great  deal  of  harm,  in  the  kind  of  lectures 
they  furnished.  Some  of  the  lecturers  were  men  of  no 
education,  but  mere  buffoons.  They  could  not  give 
an  entertaining  lecture  on  any  hterary,  historic  or  scien- 
tific subjects.  They  could  simply  string  together  a  lot 
of  coarse  anecdotes,  or  talk  nonsense  to  create  a  laugh. 
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The  influence  upon  the  young  was  demoralizing,  divert- 
ing their  thoughts  from  everything  useful  or  instruc- 
tive. Popular  lectures  in  the  departments  of  science, 
history,  philosophy,  polite  literature,  may  be  made  in- 
teresting to  any  audience,  by  one  familiar  with  the  sub- 
ject, and  knows  how  to  make  it  attractive. 

Every  lawyer  should  be  capable  of  taking  part  in 
a  course  of  popular  lectures,  or  giving  an  address  on 
any  public  occasion,  and  should  do  so  when  called  upon. 
To  th^s  end  he  must  be  a  man  of  much  thought  and 
extensive  reading.  He  should  be  that,  however,  apart 
from  any  thought,  of  delivering  lectures.  He  should  • 
read  much  and  think  much,  for  the  pleasure  and  luxury 
they  afford.  The  more  extensive  his  knowledge,  and 
the  more  profound  his  thought,  the  better  lawyer  and 
better  citizen  he  will  be.  As  I  said  in  reference  to  the 
student,  so  after  his  admission  to  the  bar,  the  lawyer 
should  have  a  regular  course  of  reading,  and  improve 
all  his  time  not  taken  up  with  his  practice  or  legal 
studies.  It  is  astonishing  how  much  can  be  accom- 
plished by  a  methodical  arrangement  of  one's  time,  and 
how  little  by  no  system  or  method.  As  history  is  the 
foundation  of  all  knowledge,  it  demands  our  greatest 
attention.  In  a  collegiate  course,  if  the  student  has 
been  diligent  in  his  studies,  he  will  have  acquired  a 
reasonable  knowledge  of  the  sciences;  to  be  improved, 
of  course,  by  further  reading  and  study.     I,  therefore, 

66 


pass  them  by  to  direct  attention  to  more  general  and 
miscellaneous  reading. 

First  and  foremost  is  the  Bible.     If  that  has  been 
hitherto  neglected,  the  young  lawyer  should  take  it  up 
and  diligently  and  faithfully  study  it.     Whether  an  in- 
spired book  or  not,  it  is  so  interwoven  in  our  history 
and  literature,  that  every  man  who  claims  a  high  degree 
of  culture  and  intelligence,  should  be  thoroughly  con- 
versant  with   it.      And   I   am   persuaded,   the   more   he 
studies  it,  the  more  he  will  beheve  in  it.     Some  pert 
young  men  think  it  makes  them  appear  smart  to  speak 
irreverently  of  the  Bible,  and  skeptically  of  certain  parts. 
It  only  reveals  their  ignorance  and  conceit,  and  inspires 
disgust  and  contempt  for  them  in  the  minds  of  every 
sensible    person.     Some   educated   men,    and   otherwise 
intelligent,  but   who  never  read  the   Bible   attentively, 
have  spoken  of  it  scoffingly.     When  Dr.  Franklin  rep- 
resented us  at  the  Court  of  France,  during  our  Revolu- 
tionary struggle,  the  French  nation,  under  the  writings 
of  Roussau,  Voltaire,  and  that  school,  had  become  infidel 
and  was  madly  rushing  to  ruin,  and  the  Bible  and  Chris- 
tianity   were    common    themes    for    sport    and    ridicule 
among  the  savants.     On  one  occasion,  when  Franklin 
was  present,  they  said  there  was  nothing  in  the  Bible 
of  even  literary  merit.     At  their  next  meeting,  Franklin 
read   a   paper  something  after   the    Bible   style.     They 
all  praised  it  very  highly  as  a  beautiful  Hterary  produc- 
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tion,  and  far  superior  to  anything  in  the  Bible.  They 
inquired  where  he  got  it  and  who  was  the  author?  He 
said  it  was  the  prayer  of  Habakkuk,  found  in  the 
prophecy  of  Habakkuk,  third  chapter. 

The  best  and  greatest  men  the  world  ever  saw 
were  firm  believers  in  the  Bible.  No  great  man  has 
ever  spoken  irreverently  of  it.  Considering  that  nearly 
all  men  in  civilized  nations,  and  all  men  of  the  greatest 
intellectual  abilities,  believe  in  the  Bible,  it  is  the  acme 
of  presumption,  impudence  and  ignorance,  for  young 
men  to  speak  slightingly  of  it.  The  disciples  of  Tom 
Paine  and  Robert  Ingersoll  should  hide  their  faces  in 
the  dust  before  the  words  of  Daniel  Webster,  inscribed 
on  his  tombstone  in  the  Winslow  burying  ground,  near 
Marshfield.  These  are  his  words:  "Philosophical 
argument,  especially  that  drawn  from  the  vastness  of 
the  universe,  in  comparison  with  the  apparent  insignifi- 
cance of  this  globe,  has  sometimes  shaken  my  reason 
for  the  faith  which  is  in  me ;  but  my  heart  has  always 
assured  and  reassured  me,  that  the  Gospel  of  Jesus 
Christ  must  be  a  divine  reality.  The  Sermon  on  the 
Mount  cannot  be  a  mere  human  production.  This  be- 
lief enters  into  the  very  depth  of  my  conscience.  The 
whole  history  of  man  proves  it."  At  a  merry  chowder 
party  of  his  Boston  friends,  one  flippantly  asked  him: 
"Mr.  Webster,  how  can  you  explain  one  in  three,  and 
three  in  one?"     In  a  serious  tone  Mr.  Webster  replied: 
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"My  dear  sir,  the  arithmetic  of    Heaven  is  far  beyond 
our  comprehension!" 

Familiarity  with  the  Scriptures  is  necessary  to 
understand  many  allusions  in  the  early  English  writers, 
especially  Shakespeare  and  Milton.  I  was  in  company 
one  day  with  several  lawyers  and  judges,  when  it  was 
asked,  what  is  meant  in  the  "Merchant  of  Venice"  by 
Portia  being  referred  to  as  a  "Second  Daniel  come  to 
judgment?"  for  in  the  book  of  Daniel  he  does  not  ap- 
pear ever  to  have  been  a  judge.  When  Portia  decided 
that  Antonio's  bond  was  forfeited,  and  Shylock  was 
entitled  to  his  pound  of  flesh,  he  said: 

"A  Daniel  come  to  judgment!  yea,  a  Daniel! — 
A  wise  young  judge,  how  do  I  honor  thee !" 

But  when  Portia  decided  he  might  take  a  pound 
of  flesh  from  the  side  of  Antonio,  but  not  a  drop  of 
blood,  Gratiano  exclaimed: 

"O  upright  judge! — Mark  Jew;  a  learned  judge! 

A  second  Daniel,  a  Daniel  Jew! 

A  Daniel  still  I  say;  a  second  Daniel! — 

I  thank  the  Jew  for  teaching  me  that  word." 

I  said  the  explanation  could  be  found  in  the  book 
of  Daniel  in  the  Catholic  Bible,  Chapter  XIII.  Two 
wicked  elders  had  conspired  against  Susanna,  and  by 
false  testimony  had  her  condemned  to  death.     The  boy 
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Daniel  met  the  procession,  denounced  the  wicked  elders, 
and  got  the  company  to  return.  He  sat  on  the  judg- 
ment seat,  examined  the  two  elders  separately,  when 
they  made  different  statements,  proving  the  whole 
story  false.  He  acquitted  Susanna  and  condemned  the 
two  elders  to  death.  In  the  days  of  Shakespeare,  the 
English  Bible  contained  all  that  is  in  the  Vulgate. 
When  it  was  revised  under  James  I,  known  as  the  Au- 
thorized Version,  certain  books  and  chapters,  including 
Chapters  XHI  and  XIV  of  Daniel,  were  omitted,  as  not 
canonical,  and  are  sometimes  printed  as  the  "Apoc- 
raphy." 

Ignorance  of  the  Bible,  and  of  history,  frequently 
occasions  mortifying  blunders.  Lord  Keeper  Kenyon, 
when  addressing  a  jury  in  an  important  case,  referred 
to  the  early  Christian  martyrs  and  Apologists,  and  re- 
ferred to  the  Emperor  Julian  as  one  of  the  Apologists, 
who  was  so  celebrated  for  the  practice  of  every 
Christian  virtue,  that  he  was  called  "J^^i^"  ^he 
Apostle!"     History  says,  Julian  the  Apostate. 

In  a  former  Chapter,  I  advised  the  law  student  to 
map  out  a  regular  course  of  reading  to  be  continued 
after  his  admission  to  the  bar.  Without  such  a  plan, 
one's  reading  is  apt  to  be  irregular,  desultory  and  un- 
profitable. With  no  definite  subject  or  plan  in  view, 
we  spend  our  time  reading  newspapers,  or  magazines, 
or  some  late  novel,  which  is  worse  than  time  wasted, 
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for  it  withdraws  our  minds  from  reading  books  of  sub- 
stantial worth.  I  will  indicate  a  course  of  reading 
which  would  be  of  inestimable  value  to  every  lawyer, 
and  which  can  easily  be  accomplished  in  a  few  years,  by 
improving  leisure  hours.  This  suggested  course  is  by 
no  means  full  or  complete;  it  is  merely  a  beginning  and 
embraces  only  the  leading  subjects  and  authors.  The 
ancient  classics  can  all  be  obtained  in  good  translations: 

Aneient  History — Herodotus,  Thucydides,  Tacitus,  Xeno- 
phon,  Plutarch,  Rollin's  Ancient  History,  Grote's 
History  of  Greece,  Merivale's  History  of  the 
Romans,  Gibbon's  Decline  and  Fall  of  the  Roman 
Empire. 

Medieval  History — Hallam's  Middle  Ages,  Robertson's 
Charles  V,  Motley's  Dutch  Republic,  and  United 
Netherlands,  W..  Irving's  Granada,  and  Voyages 
of  Columbus,  Prescott's  Mexico  and  Peru,  Francis 
Parkman's  lo  Vols,  of  the  Indians,  French  and 
English  Wars. 

Modern  History — Hume's  and  Knight's  Histories  of 
England,  Guizot's  History  of  France,  Scribner's' 
Popular  History  of  the  United  States,  Irving's  Life 
of  Washington, 

Ancient  Classics — Plato,  Aristotle,  Homer,  Virgil,  Ae- 
schylus, Aristophanes,  Euripides,  Sophocles,  De- 
mosthenes' Orations,  Cicero  and  Works. 
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Poetry — All  of  Shakespeare,  Milton's  Paradise  Lost, 
Scott's  Lady  of  the  Lake  and  Marmion,  Moore's 
Lalla  Rookh,  Byron's  Child  Harold,  Thompson's 
Seasons.  Of  American  poets,  Bryant,  Longfellow 
and  Whittier. 

Fiction — All  of  Walter  Scott,  who  always  keeps  his 
readers  in  good  society ;  Dickens'  Pickwick  Papers, 
and  perhaps  Nicholas  Nickleby  and  Dombey  &  Son, 
but  nearly  all  his  works  are  in  the  lowest  class  of 
society  and  not  good  company  for  young  people ; 
a  specimen  or  two  of  other  English  novelists;  of 
American,  Cooper's  Leathern  Stocking  Tales,  and 
a  specimen  or  two  of  other  American  novelists. 
Never  read  a  French  novel,  or  any  of  the  ephemeral 
things  that  fall  from  the  press  thick  as  the  leaves 
of  autumn.  Never  waste  time  reading  the  several 
fakes  in  magazines  and  newspapers.  All  of  Wash- 
ington Irving. 
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CHAPTER  V. 


JURY    TRIALS. 


pRY   trials,    as   known   in 'England   and 
^^  America,  are   peculiar  to  English  jnris- 
I      ^J.  pri-idence.     They   are    the    slow   growth 
^^       ^^  and  gradual  development  of  institutions 
of  the  Anglo  Saxons  before  the  Norman 
conquests. 

The  germ  thought  from  which  grew  up  the  modern 
English  system  of  jury  trials  existed  in  an  eaily  day 
among  the  uncivilized  Scandinavian  and  Teutonic  tribes, 
and  from  them,  doubtless,  they  were  planted  in  Great 
Britain.  But  the  development  of  the  system  in  early 
English  jurisprudence  made  it  peculiarly  English,  and 
quite  different  from  other  nations.  The  spirit  of  lib- 
erty, so  characteristic  of  the  English  people,  was  the 
great  power  in  developing  and  moulding  it.  It  was  un- 
known among  the  despotic  powers  of  the  Continent. 
The  French  Revolution  of  1789  led  to  a  system  of  jury 
trials  in  France,  and  it  has  since  been  adopted  in  other 
European  nations.  *  But  the  system  of  jury  trials  in 
these  countries,  suggested  by,  and  modeled  after,  the 
English  system,  is  radically  different  in  many  respects. 
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The  distinguishing  features  of  the  EngHsh  system 
are  these :  Jurors  summoned  from  the  common  citizens 
of  the  county,  always  12  in  number,  and  the  whole  12 
must  unite  before  a  verdict  can  be  rendered;  the  judge 
decides  all  questions  of  law,  the  jury  only  questions  of 
fact.  The  systems  of  all  other  European  nations  dilfer 
in  some  or  alf  of  these  respects.  Norway,  Sweden  and 
Switzerland  come  nearest  the  English  system ;  France 
is  struggling  that  way;  Germany  has  none  of  the  human 
and  liberal  principles  of  the  English  system. 

The  mode  of  selecting  the  jurors  is  important. 
Formerly,  in  this  state,  the  county  commissioners  se- 
lected the  names  to  put  in  the  jury  wheel,  at  the  first 
of  each  year,  enough  for  the  year.  Now,  two  jury  com- 
missioners and  a  judge  fill  the  wheel.  The  commis- 
sioners are  elected  on  the  minority  plan,  that  is,  two  are 
to  be  elected,  the  voters  voting  for  only  one,  thus  giv- 
ing a  commissioner  for  each  of  the  two  prominent 
political  parties.  It  is  a  most  vicious  plan.  It  brings 
politics  directly  into  the  selection  of  jurors.  Each  com- 
missioner will  select  only  from  his  own  party.  It  tends 
to  fill  the  wheel  with  unworthy  and  incompetent  men. 
Partisans,  idlers  and  loafers  beset  the  commissioners 
to  put  their  names  in  the  wheel,  and  too  often  they  are 
gratified.  The  expense  to  the  county  is  considerable. 
The  commissioners  are  paid  by  the  day,  and  in  a  large 
county,  like  Allegheny,  they  manage  to  put  in  nearly 

74 


every  working  day  of  the  year.  A  much  better  plan, 
and  one  that  would  cost  the  county  nothing,  would  be 
this:  Let  the  judges  determine  the  number  of  jurors 
needed  for  the  year,  divide  that  among  the  districts  of 
the  county,  and  appoint  two  or  three  men  in  each  dis- 
trict to  select  the  number  for  that  district.  With 
proper  forms  and  instructions  the  work  could  be  ac- 
complished quickly  and  easily,  and  no  doubt  secure  a 
better  class  of  jurors. 

It  does  not  require  a  high  degree  of  culture  and 
intelligence  to  make  a  good  juror.  Such  men  are  apt 
to  be  conceited,  think  they  are  always  right,  impatient 
with  those  who  differ  from  them,  hasty  in  judgment, 
and  set  in  their  way.  The  two  great  qualifications  for 
a  juror  are,  honesty  and  good  common  sense.  If  a 
man  is  thoroughly  honest,  he  will  earnestly  strive  to  do 
right;  if  he  has  good  common  sense,  he  can  generally 
understand  the  issue,  see  through  the  case,  catch  the 
truth,  and  detect  any  falsehood  or  trickery. 

It  is  sometimes  said  there  are  cases  which  a  jury 
is  unfit  to  try;  cases  involving  complicated  accounts, 
or  where  the  testimony  is  voluminous.  But  there  is 
no  serious  difficulty  in  such  cases,  where  the  counsel 
and  court  do  their  duty.  Counsel  can  prepare  state- 
ments and  calculations  to  be  taken  out  with  the  jury, 
and  the  court,  in  the  charge,  should  clearly  state  the 
issues  and  the  evidence  bearing  on  them.     It  has  been 
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suggested  that  the  jury  should  take  notes  of  the  testi- 
mony, I  think  that  would  be  a  mistake,  and  only  make 
confusion  in  the  jury  room.  I  have  known  cases  where 
some  of  the  jurors  took  notes,  and  in  every  case  it 
caused  trouble.  The  juror  was  governed  by  his  notes; 
frequently,  he  was  in  error,  and  sometimes  mistook  the 
real  issue  by  having  his  mind  directed  to  matter  which 
in  the  end,  were  immaterial.  It  seldom  occurs  when 
one  or  more  of  the  twelve  cannot  understand  the  ques- 
tions in  dispute,  and  keep  the  run  of  the  material  testi- 
mony.    They  generally  control  the  verdict. 

Jury  trials  are  an  educating  process  of  the  citizens. 
When  Napoleon  proposed  introducing  jury  trials  in 
France,  many  leading  French  jurists  strongly  objected, 
saying,  that  the  measure  might  do  in  England,  where 
the  people  were  used  to  it,  but  would  not  do  in  France, 
where  the  common  people  were  not  educated  and 
would  take  no  interest  in  it.  There  was  force  in  the 
objection  as  afterwards  appeared  in  the  experiment. 
But  the  force  of  the  objection  was  not  against  the  sys- 
tem itself,  but  a  disgrace  to  the  French  nation  for  the 
long  oppression  and  neglect  of  the  common  citizens. 

Jurors,  attending  trials  in  court,  learn  a  great  deal 
about  the  laws,  the  reason  and  justice  of  them,  and  the 
methods  of  administration.  This  information  is  car- 
ried home,  and  circulated  in  conversation  among  their 
neighbors.     It  is  not  only  a  source  of  information,  but 
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it  cultivates  the  spirit  of  patriotism.  Those  who  feel 
they  have  a  voice  in  the  government,  in  the  election 
of  officers,  and  the  administration  of  the  laws,  will  be 
strongly  attached  to  it;  those  who  never  feel  the  gov- 
ernment except  in  the  burdens  it  imposes,  can  have  no 
love  of  country. 

Verdicts.  It  is  sometimes  humorously  said — but 
rather  irreverently — that  God  knows  all  things,  except 
what  the  verdict  of  a  jury  may  be.  The  jury  finds  a 
verdict ;  not  in  the  sense  of  being  accidental.  Juries 
find  the  facts,  that  is,  decide  what  the  facts  are,  and  in 
that  sense,  find  verdicts.  Of  course,  we  occasionally  have 
wrong  verdicts.  But  during  thirty  years  on  the  bench, 
I  found  that  in  civil  causes  generally  the  verdicts  were 
right.  In  criminal  cases,  they  were  more  frequently 
wrong.  Bad  verdicts  in  criminal  cases  result  from 
causes  that  do  not  operate  in  civil  causes;  the  hostility 
of  some  jurors  to  the  law,  sympathy  with  the  prisoner, 
influence  of  secret  or  social  organizations,  perjury  of 
witnesses,  unfair  arguments  of  counsel,  and  the  fact 
that  the  court  has  no  power  over  a  verdict  of  not  guilty. 
I  have  no  doubt  there  would  be  more  true  verdicts  in 
the  criminal  court,  if  the  jury  knew  the  court  had  power 
to  set  aside  a  verdict  of  not  guilty.  AVrong  verdicts 
in  civil  causes  result  generally  from  a  misapprehension 
of  the  real  issue,  befogged  by  the  artful  argument  of 
counsel,  or  the  want  of  clearness  and  adequacy  in  the 
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charge  of  court.  Erroneous  verdicts  are  more  frequent 
in  cases  of  damage  to  property,  person  or  reputation. 
The  testimony  is  generally  extreme  on  both  sides,  and 
men  may  honestly  differ  widely.  The  power  of  the 
court  to  set  aside  a  verdict  is  essential  to  the  adminis- 
tration of  justice.  It  has  a  wholesome  influence  on  the 
jury.  In  some  cases,  it  is  necessary  to  prevent  great 
injustice.  AVhile  the  court  may  not  set  aside  a  verdict 
in  a  close  case,  because  it  may  differ  with  the  jury  as  to 
the  preponderance  of  evidence,  it  should  never  hesitate 
to  do  so  when  it  is  thoroughly  satisfied  it  is  wrong  and 
unjust.  In  cases  of  damages,  it  is  often  proper  to  re- 
quire the  plaintiff  to  accept  a  less  sum  or  new  trial  be 
granted. 

Challenges  of  jurors.  Many  mistakes  are  made  in 
challenging  jurors.  It  is  a  common  mistake  of  young 
attorneys.  They  think  they  must  challenge,  and  with- 
out any  knov/ledge  of  the  jurors,  challenge  simply  on 
personal  appearance.  In  the  majority  of  cases,  I  found 
they  made  a  mistake.  Once,  when  charging  a  jury  in 
an  important  case,  and  not  knowing  any  of  the  jury,  I 
noticed  one  who  paid  strict  attention  to  the  charge,  and 
looked  quite  intelligent.  I  relied  upon  him  to  keep 
the  others  straight.  The  verdict  was  right,  and  I  made 
inquiry  as  to  his  influence.  The  foreman  told  me,  when 
he  was  asked  his  opinion  of  the  case,  he  replied,  "O, 
well,  I  don't  understand  much  about  it,  but  I  will  agree 
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to  whatever  the  rest  of  you  say."  Never  challenge  un- 
less you  have  in  your  mind  a  good  cause  or  good 
reason,  never  simply  from  looks.  A  good  cause  would 
be  when  the  juror  is  interested  in  a  case,  or  the  question 
involved,  is  a  relative  or  special  friend  of  one  of  the 
parties,  is  a  client  of  the  opposite  counsel,  is  a  political 
partisan,  or  belongs  to  some  secret  organization  of  the 
party,  or  you  know  him  to  be  a  conceited,  self-import- 
ant, head-strong  creature.  Never  challenge  simply  be- 
cause the  juror  looks  ignorant  and  stupid,  if  you  have 
two  or  three  good  intelligent  men  on  the  jury.  They 
will  generally  control  the  verdict,  and  the  more  ignor- 
ant, stupid  jurors  there  are,  the  less  trouble  there  will 
be. 

Preparaiion  for  trial.  Never  go  into  a  trial  with- 
out thorough  preparation,  both  as  to  the  facts  and  law. 
Know  what  you  can  prove ;  think  what  the  other  side 
may  prove;  thoroughly  study  the  law,  especially  what 
questions  your  adversary  may  raise,  so  that  you  will 
never  be  surprised  at  any  move  he  may  make.  Never 
call  a  witness  to  the  stand  without  knowing  what  he 
will  say;  if  possible  examine  him  beforehand,  and  cross- 
examine  him,  bid  never  lead,  or  prompt  him  wJiat  to  say, 
or  omit,  on  the  dand,  that  may  he  material.  (For  the  ex- 
amination of  witnesses,  see  Chapter  VI.) 

Openings  to  the  jury.  All  openings,  for  plaintiff 
or  defendant,  should  be  brief.     On  behalf  of  plaintiff, 
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simply  explaining  the  nature  and  cause  of  action,  with 
a  brief  statement  of  the  facts  which  will  be  proven. 
The  opening  on  behalf  of  defendant  is  to  set  forth  the 
defense  and  a  brief  statement  of  the  facts  which  will 
be  proven.  In  neither  should  there  be  any  argument, 
or  detail  of  the  testimony,  especially  is  it  improper  on 
the  opening  for  defendant  to  comment  on  the  testimony 
for  plaintiff.  In  some  cases,  it  may  be  proper  for  the 
plaintiiT's  attorney  in  his  opening  to  indicate  what  tne 
defense  is,  so  that  the  jury  may  know,  what  the  issue 
is,  for  without  that,  they  may  not  see  the  bearing  of  the 
evidence.  I  think  the  better  practice  would  be  for  botn 
counsel  to  make  their  openings  before  any  evidence  be 
received.  Under  the  rule  of  court  where  the  issue  is 
made  up  by  the  affidavit  of  claim  and  affidavit  of  de- 
fense, this  would  be  eminently  proper.  I  always  ex- 
amined the  affidavits  at  the  beginning  of  the  trial,  to 
understand  the  case  and  the  issue ;  and  it  is  just  as  im- 
portant for  the  jury  to  have  this  knowledge. 

Keep  cool.  Don't  get  excited  at  anything  that 
may  occur  during  the  trial.  Be  calm,  collected;  don't 
bluster;  keep  your  thoughts  about  you.  Never  show 
anger  at  what  your  adversary  may  say,  or  surprise  at 
any  bit  of  testimony,  and  thus  fix  it  in  the  minds  of 
the  jury.  Don't  wrangle  with  your  adversary,  or  bandy 
words  across  the  counsel  table.  Don't  talk  too  much ; 
move  along  quietly,  always  keeping  the  good  in  view. 
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Be  courteous  to  the  opposite  counsel,  and  respectful  to 
the  court.  Submit  gracefully  when  the  court  decides 
a  point  against  you,  respectfully  requesting  an  excep- 
tion, where  you  honestly  doubt  the  correctness  of  the 
decision.  Constantly  objecting  and  asking  bills  of  ex- 
ception tend  rather  to  injure  you  before  the  jury. 

Frivolous  ohjectio7is.  Don't  make  frivolous  objec- 
tions to  the  testimony  on  the  other  side.  Unless  the 
evidence  offered  is  material  and  clearly  incompetent, 
its  admission  may  injure  you  less  than  to  have  it  ruled 
out.  Jurors  want  to  hear  everything  that  may  throw 
light  on  the  case.  They  are  apt  to  infer  that  the  re- 
jected evidence  would  be  damaging  to  your  side.  Be- 
sides, the  evidence  may  not  come  up  to  the  offer,  or 
may  not  be  important,  although  competent,  and  its  re- 
jection may  be  error.  One  of  the  shrewdest  and  ablest 
members  of  our  bar  very  seldom  objected  to  evidence, 
even  when  it  was  clearly  irrelevant.  If  objection  be 
made,  don't  insist  upon  offering  the  evidence,  unless  it 
be  material  and  clearly  admissible.  More  harm  is  done 
in  the  trial  of  causes,  and  there  are  more  reversals  for 
error,  in  the  admission  or  rejection  of  evidence,  than 
from  any  other  cause.  The  admitted  evidence  may  have 
had  no  effect  upon  the  verdict;  and  the  rejected  evi- 
dence, when  admitted  on  a  second  trial,  may  be  of  no 
consequence.  The  trial  judge  has  to  decide  quickly, 
without    much    reflection    or    deliberation.      Often    the 
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offer  is  made  in  a  loose  manner,  its  bearing  may  not  be 
seen  at  the  time ;  or  it  may  be  purposely  made  too  strong 
for  its  effect  upon  the  jury,  if  rejected. 

Stick  to  the  main  issue.  Avoid  side  issues,  and  im- 
material or  irrelevant  testimony.  If  the  plaintiff  has  a 
good  cause  of  action,  make  a  short,  clean  cut  case  by 
the  direct  evidence  and  stop.  Wandering  from  the  real 
issue,  and  bringing  in  useless  or  immaterial  matters 
only  becloud  the  case,  opening  the  door  for  a  long 
cross-examination,  and  for  the  defendant  introducing 
contradictory  testimony.  So  the  defendant  may  injure 
his  defense  by  beclouding  it  with  useless  and  irrelevant 
matters.  Trying  to  introduce  side  issues,  or  make- 
weights, never  benefits  the  party.  The  jury  is  apt  to 
see  the  trick  and  turn  against  the  party. 

Treat  ihe  jury  respectfully.  Do  not  imagine  they 
are  ignoramuses  that  can  easily  be  imposed  upon.  There 
are  always  some  on  the  jury,  who  know  what  is  proper 
and  becoming  in  counsel,  and  all  feel  a  certain  degree 
of  importance  in  having  to  decide  the  controversy  be- 
tween the  parties.  The  counsel  may  not  have  a  high 
opinion  of  their  intelligence,  or  even  of  their  honesty, 
yet  it  is  very  imprudent  to  tell  them  so,  or  give  them 
that  impression.  They  will  be  sure  to  get  offended, 
pay  little  attention  to  his  argument,  and  be  prejudiced 
against  the  testmony  on  that  side.  The  average  jury 
is  inclined  to  do  right.    While  it  is  improper  to  attempt 
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to  influence  the  jury  by  fulsome  flattery — and  that  sel- 
dom  succeeds,   more   frequently   reacts — it   is   the   true 
poHcy  to  treat  them  decently,  as  men  of  good  sense, 
who  want  to  give  an  honest  verdict.     Repeatedly  have 
I  known  a  counsel  to  lose  his  case  by  a  superciHous 
air  before  the  jury.     When  at  the  bar,  I  tried  a  case  for 
the  defendant,  who  was  sued  on  an  alleged  verbal  con- 
tract for  the  delivery  of  several  hundred  barrels  of  oil. 
It  was  before  parties  were  competent  witnesses.     The 
contract  was  made  by  an  agent  of  the  plaintiff,  who, 
as  a  witness  on  the  stand,  swore  positively  to  the  con- 
tract, and  the  demand  for  delivery.     The  contract  was 
an  option  until  a  certain  hour  of  the  day.     My  client 
assured  me  the  demand  was  not  made  until  after  that 
hour,  but  we  had  no  evidence  against  the  positive  oath 
of  the  agent.     I  took  that  position  before  the  jury,  and 
tried  to  sustain  it,  by  some  things  that  cropped  out  in 
the  cross-examination  of  the  agent.     The  plaintiff's  at- 
torney  scouted  the   "theory"  of  the   defense,   and  said 
to  the  jury,  "Gentlemen,  you  must  find  a  verdict  for 
the  plaintiff;  unless  you  do,  you  will  violate  your  oaths 
and  be  guilty  of  perjury!"     He  scarcely  argued  upon 
the  testimony,  but  in  the   most  offensive  manner  de- 
manded a  verdict.     The  verdict  was  for  the  defendant, 
which  the  court  refused  to  set  aside.     A  different  spirit 
would  have   secured  a   verdict.     The   jury  was   so   in- 
sulted by  his  speech,  that  they  believed  his  case  was 
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not  honest,  and  that  the  agent  had  not  given  honest 
testimony. 

Pomts  to  the  court.  It  is  a  great  mistake  to  pre- 
sent many  points  to  the  court.  Experienced  counsel 
avoid  that  error.  It  is  very  seldom  that  a  cause  involves 
more  than  two  or  three  vital  questions  of  lav;^.  The 
jury  can  remember  the  answers  to  these  points.  If  there 
are  a  dozen  points,  the  jury  is  confused,  and  can  hardly 
remember  the  answer  to  any  one  point.  There  is  dan- 
ger, also,  in  many  points  which  are  not  really  important, 
that  the  court  may  slip  in  some  answer,  and  as  likely 
to  the  injury  of  the  party  as  to  his  benefit. 

Limit  the  questions  of  fact  to  the  jury.  Nearly 
every  case  hangs  upon  one,  two  or  three  questions  of 
fact.  Nearly  all  verdicts  are  based  upon  one  fact,  sel- 
dom on  more  than  two  or  three.  Dwelling  on  immate- 
rial matters,  or  raising  many  questions  for  the  jury  to 
pass  upon,  only  tends  to  confuse  the  jury.  Stick  to 
the  main  issues,  and  the  facts  bearing  upon  it.  Brush 
aside  immaterial  matters.  Don't  waste  time  and 
strength  upon  them,  thus  leading  the  jury  away  from 
the  real  issue.  Seize  with  a  strong  grip  the  main,  im- 
portant facts,  and  impress  them  upon  the  jury.  Many 
a  case  has  been  lost  by  the  attention  of  the  jury  being 
diverted  to  immaterial  matters.  (For  Arguments  see 
Chapter  VII.) 
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Unanimity   in   the   verdict.      The    requirement    that 
the  twelve  jurors  must  agree  before  a  verdict  can  be 
rendered,  w^as  never  estabhshed  by  act  of  ParHament, 
by  any  statute  law,  or  any  royal  edict.     It  is  a  relic  of 
the  dark  ages  of  English  jurisprudence.      Mr.  Hallam, 
in  a  note  to  his  Middle  Ages,  says  this  requirement  oi 
unanimity  is  a  "preposterous  relic  of  barbarism."     it 
grew  up  gradually,  and  was  adopted  in  analogy  to  the 
old  doctrine  of  compurgation.     When  a  man  was   ac- 
cused of  a  crime,  if  he  could  get  twelve  men  to  swear 
to  his  character,  and  that  they  believed  him  innocent, 
he  was   acquitted.     These   twelve   compurgators   were 
simply  witnesses.     In  those  early  ages,  there  were  very 
few  civil' suits,  and  they  were  generally  about  the  posses- 
sion of  land.     If  twelve  neighbors  would  swear  for  the 
defendant,  he  retained  possession  of  the  land.      In  the 
course    of   time    the   jury,    instead   of   being   witnesses 
merely,  became  triers  and  heard  the  testimony  of  oth- 
ers.    Usually  the  number  of  jurors  was  twelve,  but  not 
always.     If  the  first  twelve  were  not  unanimous,  other 
jurors  were  added,  until  twelve  agreed.     But  unanim- 
ity was  not  always  required.     Sometimes  the  verdict  of 
eleven  was  taken,  and  the  refractory  juror  committed  to 
prison.    In  the  reign  of  Henry  III,  in  an  important  land 
case,  the  verdict  of  eleven  was  taken.     But  in  the  reign 
of  Edward  III,  the  court  decided  that  a  verdict  of  less 
than   twelve   was  a   nullity,   and   that   the   trial  judges 
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"ought  to  carry  the  jury  about  with   them   in  a   cart 
until  they  agreed." 

In  early  days  in  England,  when  the  king  appointed 
and  removed  judges  at  his  pleasure,  appointed  the  pros- 
ecuting attorney,  and  caused  the  trial  of  subjects  for 
treason  on  the  most  flimsy  pretexts,  the  unanimity  of 
the  jury  was  a  safeguard  against  tyranny.  Even  as  late 
at  1688,  this  principle  saved  the  seven  Bishops  of  Lon- 
don from  the  savage  tyranny  of  James  II.  Hence  this 
principle  was  dear  to  all  Englishmen,  in  criminal  cases. 
And  some  very  cogent  reasons  can  be  given  for  retain- 
ing it  in  criminal  cases.  There  is,  however,  no  good 
reason,  and  never  was,  for  retaining  it  in  civil  cases. 
It  is  not  the  law  of  any  other  nation.  The  principle  of 
unanimity  has  been  abolished  in  several  states  of  oui 
Union.  It  is  a  perfect  anomaly,  without  a  parallel  in 
governments,  legislative  bodies,  courts  of  law,  or  the 
business  transactions  in  life. 

In  the  Miller  Will  Case,  187  Pa.  572,  some  remarks 
of  Justice  Dean,  in  his  rioting  opinion,  about  the  unan- 
imity in  verdicts  and  the  conscience  of  jurors,  I  regard, 
as  erroneous  and  of  pernicious  tendency.  Shortly  after 
that  decision,  I  had  a  jury  who  asked  to  be  discharged 
because  they  could  not  agree.  I  refused  to  discharge 
them,  repeating  in  substance  what  I  had  often  saia. 
They  soon  agreed  upon  a  verdict  which  stood.  The  fol- 
lowing is  what  I  said: 
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"I  have  often  said  to  juries,  who  asked  to  be  dis- 
charged, that  the  difference  of  opinion  of  the  jurors  in 
a  civil  cause,  is  not  a  matter  of  conscience,  but  of  judg- 
ment. It  is  always  a  difference  of  opinion  as  to  the 
credibility  of  witnesses,  the  weight  of  testimony,  or  the 
amount  of  damages,  if  any.  This  is  simply  and  purely 
a  matter  of  judgment.  Conscience  is  the  quality  of  the 
mind  which  passes  judgment  on  moral  questions;  that 
is,  whether  an  act  is  morally  right  or  morally  wrong. 
When  the  act  involves  no  question,  as  to  its  being  mor- 
ally right  or  morally  wrong,  but  only  as  to  its  expedi- 
ency or  propriety  under  the  circumstances,  it  is  simply 
a  question  of  judgment. 

"When  the  jury  retire  to  their  room,  if  there  is  a 
difference  of  opinion,  they  should  calmly  and  dispas- 
sionately discuss  the  evidence,  with  a  sincere  desire  to 
come  to  a  right  conclusion.  No  juror  should  take  a 
stubborn  position  and  say,  T  will  not  yield  or  agree.' 
Sometimes  one  or  two  jurors  may  be  right,  and  ten  or 
eleven  wrong;  but  when  they  all  are  of  equal  intelli- 
gence, honesty  and  judgment,  the  fair  presumption  is, 
that  the  majority  is  right,  and  the  minority  wrong; 
yet  it  may  be  the  minority  is  right,  and  the  majority 
wrong.  Each  party  should  listen  patiently  to  the  views 
of  the  other.  No  juror  has  a  right  to  say  he  is  abso- 
lutely right,  and  those  who  differ  from  him.  absolutely 
wrong. 
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"As  the  law  requires  unanimity  in  the  verdict,  there 
must  be,  in  many  cases,  concessions  on  the  part  of  some 
jurors.  As  a  general  rule  it  is  far  better  that  some  con- 
cessions be  made  to  secure  a  verdict,  than  to  disagree, 
subjecting  the  parties  to  further  delay,  expense  and 
vexation,  with  the  uncertainties  of  another  trial. 

"Jurors  should  have  confidence  in  the  court,  that, 
if  there  is  a  mistake  in  the  verdict,  the  court  will  cor- 
rect it  or  grant  a  new  trial.  Of  course,  jurors  should 
be  honest  and  conscientious ;  they  should  never  unite  in 
a  verdict  they  know  to  be  wrong,  or  which  they  consci- 
entiously believe,  to  be  wrong.  That  would  be  con- 
sciously wrong,  for  it  would  be  a  dishonest  and  corrupt 
act.  A  juror  may,  however,  conscientiously  unite  in  a 
verdict,  which  may  not  be  exactly,  according  to  his  judg- 
ment; for  example,  he  may  believe,  under  the  evidence 
in  the  case,  that  the  verdict  should  be  for  the  defendant 
— or  for  the  plaintiff — yet  if  a  majority  of  the  jury, 
equally  competent  of  judging,  honestly  believe  the  ver- 
dict should  be  for  the  other  side,  he  may  very  properly 
conclude  that  he  is  mistaken,  and  yield  his  judgment  to 
the  judgment  of  the  majority.  This  principle  is  neces- 
sary, when  unanimity  is  required  in  a  verdict.  In  most 
cases,  there  will  be  a  difference  of  opinion  among  the 
jurors  at  first.  The  discussion  in  the  jury  room  may 
not  result  in  entire  unanimity;  a  small  minority  may 
not  be  convinced.     If  it  be  held  that  this  minority,  say, 
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one  or  two  jurors,  cannot  yield  their  judgment  to  the 
judgment  of  the  majority  without  a  violation  of  con- 
science, it  will  result  in  preventing  verdicts  in  nearly 
all  cases.  On  a  second  or  any  subsequent  trial,  there 
would  be  less  likelihood  of  securing  a  verdict.  I  can 
conceive  of  no  principle  that  would  be  more  disastrous 
to  litigants  or  fatal  to  the  jury  system. 

"It  is  a  universal  principle  that  the  minority  must 
yield  to  the  judgment  of  the  majority.     It  Hes  at  the 
foundation  of  all  government;  it  rules  in  all  affairs  of 
life ;  it  is  a  principle  acknowledged  by  every  court  in 
Europe   and  America.      Judges   of  the   Supreme   court 
frequently  differ  on  questions  of  fact  as  well  as  ques- 
tions  of  law,   and   sometimes   dissent   from   a   decision 
rendered,  yet,  in  subsequent  cases  conform  to  that  de- 
cision.    To  hold  that  a  juror  cannot  yield  his  judgment 
to  the  judgment  of  the  majority  without  a  violation  of 
his  conscience,  confounds  all  principles  of  mental  phil- 
osophy, and  strikes  the  common  sense  as  an  absurdity. 
No  such  notion  was  ever  suggested  until  recent  years. 
It  is  utterly  inconsistent  with  the  origin  and  history  of 
jury  trials.     In  early  days  in  England,  where  our  jury 
system  originated,  the  jury  was  denied  water,  food  or 
fire,  and  compelled  to  remain  together  until  they  agreed 
upon  a  verdict.      In  every  state  of  our  Union,  courts 
have  refused  to  discharge  juries  because  they  said  they 
could  not  agree,  and  sent  them  back  to  their  room  for 
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further  consultation.  That  simply  meant  that  some 
of  the  jurors  should  yield  their  judgment  to  the  judg- 
ment of  others;  for  no  judge  or  lawyer  ever  thought 
that  further  consultation  would  produce  entire  unan- 
imity on  judgment. 

"The  wisdom  and  propriety  of  insisting  upon  ver- 
dicts is  amply  justified  by  the  results.  It  is  far  better 
than  unnecessarily  and  hastily  discharging  a  jury.  It 
has  been  abundantly  confirmed  by  my  experience  on 
the  bench  for  twenty-five  years.  In  scores  of  cases,  I 
have  refused  to  discharge  juries  when  they  said  they 
could  not  agree,  and  have  succeeded  in  getting  verdicts, 
and  in  every  case,  a  right  verdict." 
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CHAPTER  VI. 


EXAMINATION    OF   WITNESSES. 


^HE    object    of    testimony     is     to     elicit 

Tr^^  truth,  and  ascertain  the  facts  of  the 
r^  case.  This  purpose  should  be  kept 
constantly  in  mind,  and  every  ques- 
tion should  tend  to  that  end.  No 
lawyer  has  a  right  to  offer  false  testimony,  or 
put  a  witness  on  the  stand,  whose  testimony  he 
knows,  or  has  good  reason  to  believe,  will  be  false. 
By  doing  so,  he  is  morally  guilty  of  subornation  of  per- 
jury. Nor  has  he  any  right,  by  artful  questions,  or 
otherwise,  to  confuse  a  witness  and  destroy  his  testi- 
mony, when  he  believes  the  witness  is  honest  and  tell- 
ing the  truth.  The  trial  is  for  the  purpose  of  doing  jus- 
tice between  the  parties.  Counsel  is  justified  in  invok- 
ing every  principle  of  law  that  favors  his  client's  cause. 
But  when  he  resorts  to  wit,  artifice  or  trickery,  to  defeat 
the  ends  of  justice,  he  violates  his  oath  as  a  member  of 
the  bar,  which  requires  him  "to  use  no  falsehood,"  and 
to  behave  himself  "with  all  good  fidelity"  to  the  court. 
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Of  course,  misrepresenting  or  perverting  the  testimony 
of  a  witness  is  a  palpable  violation  of  his  oath. 

Expert  testimony.  After  thirty  years'  experience  on 
the  bench,  I  have  lost  all  faith  in  expert  testimony,  as 
generally  given  in  the  trial  of  causes.  In  all  the  cases 
of  the  kind  I  tried — and  I  tried  scores  of  them — there 
were  always  experts  on  both  sides,  and  often  their  testi- 
mony was  directly  contradictory.  If  the  testimony  of 
doctors  was  confined  to  explaining  diseases,  to  the  ef- 
fects of  injuries  to  the  body,  to  the  signs  of  insanity; 
if  the  testimony  of  scientists  and  skilled  mechanics  was 
confined  to  explaining  the  principles  of  science,  or 
mechanism  applicable  to  the  case  on  trial,  their  testi- 
mony in  many  cases  would  be  valuable.  But  when  they 
are  asked,  (as  this  is  the  purpose  for  which  they  are 
generally  called)  to  give  an  opinion  of  the  case  on  trial, 
it  is  little  more  than  a  guess;  and  that  is  why  they  so 
often  differ.  They  should  testify  to  facts,  just  like  other 
witnesses,  leaving  the  jury  to  apply  the  facts,  and  draw 
elusions.  I  have  known  doctors  to  sign  certificates 
of  insanity,  and  send  men  to  an  insane  asylum,  when 
the  facts  developed  on  a  habeas  corpus,  showed  that  the 
man  had  more  sense  than  the  doctors. 

The  examination  of  witnesses  is  the  highest  art  of 
the  profession.  It  is  more  important  than  eloquence 
in  the  address  to  the  jury.  It  should  be  studied  as  a 
part  of  the  preparation  for  the  bar,  and  cultivated  after- 
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wards,  as  an  essential  element  of  success  in  jury  trials. 
Yet  no  part  of  the  profession  is  more  neglected.  The 
student  receives  no  instruction  on  the  subject.  He  has 
no  rules  to  guide  him  when  he  begins  practice.  He  has 
to  learn  by  experience,  an  experience  sometimes  morti- 
fying to  him,  and  disastrous  to  his  client.  If  thought- 
ful, prudent  and  watchful,  he  will  learn ;  if  not,  he  will 
go  on  blundering  all  his  life.  The  following  sugges- 
tions, while  not  claiming  to  be  a  perfect  code  on  the 
subject,  may  be  helpful  to  young  attorneys,  and  worthy 
the  consideration  of  many  older  ones. 


GENERAL  RULES. 


1.  Know  what  your  witness  will  say.  If  possible  see 
him  before  the  trial,  and  examine  and  cross-examine  him. 
Caution  him  to  be  truthful  and  to  tell  only  what  he 
knows  personally  on  the  subject.  Do  not  suggest, 
prompt,  or  lead  him,  to  say  something  more  favorable 
to  your  side  than  he  otherwise  would.  You  may  very 
properly  caution  him  against  getting  excited,  or  being 
too  positive  about  dates  and  circumstances  when  he 
may  be  mistaken.  Many  witnesses  think  they  must 
give  a  positive  answer  to  every  question,  and  often  are 
mistaken,  which  weakens  their  testimony.  They  ap- 
pear to  think  they  must  favor  the  side  on  which  they 
are  called,  and  hence  are  very  positive,  afraid  to  say,  "I 
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do  not  remember,"  or  "I  may  be  mistaken,  but  believe 
I  am  not,"  or  deny  matters  which  are  not  material. 
This  is"  wherein  a  preliminary  cross-examination  may 
save  the  witness  from  embarrassment,  and  aid  in  the 
rendition  of  truthful  testimony.  A  witness  is  asked, 
"Have  you  talked  with  the  plaintiff  (defendant)  about 
this  case?"  He  may  answer,  "No,"  but  it  is  not  true, 
for  he  did  talk  with  them.  Yet  he  may  not  have  in- 
tended a  falsehood,  understanding  the  question,  as  an 
insinuation  that  they  had  prompted  what  he  should  say. 
The  best  instruction  to  a  witness  is  to  say  to  him,  tell 
the  truth,  the  whole  truth  and  nothing  but  the  truth  to 
the  best  of  his  recollection  and  belief,  without  consider- 
ing whether  it  favors  your  side  or  the  other  side. 

2.  Have  few  preliminary  questions.  We  often  hear 
such  questions  as  these  put  to  a  witness :  Where  do 
you  live?  How  long  have  you  lived  there?  How  old 
are  you?  What  is  your  business?  Do  you  know  the 
plaintiff?  How  long  have  you  known  him?  Do  you 
know  the  defendant?  How  long  have  you  known  him? 
&c.,  &c.  In  some  cases  some  of  these  questions  would 
be  proper,  but  in  the  great  majority  of  cases,  it  is  suf- 
ficient to  ask,  "Do  you  know  the  parties  to  this  suit?" 
In  some  cases  there  is  a  long  preliminary  questioning 
about  matters,  as  an  introduction  to  the  material  testi- 
mony of  the  witness,  which  is  entirely  useless,  or  has 
little  relevancy  to  the  case.     Better  at  once  bring  the 
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witness  to  the  material  facts  you  wish  to  prove  by  him. 
3.  Avoid  verbiage.  There  is  a  great  deal  of  redun- 
dant and  useless  verbiage  in  the  examination  of  wit- 
nesses. It  is  a  waste  of  time  in  the  trial,  tends  to  con- 
fuse the  court  and  jury,  and  adds  to  the  expense  of  hav- 
ing the  testimony  written  out  by  the  stenographer  and 
printed  for  the  appellate  court.  We  often  hear  some- 
thing like  this  by  the  counsel  to  the  witness:  "Now, 
Mr.  Smith,  will  you  be  kind  enough  to  tell  the  court  and 
jury,  whether  or  not,  you  heard  a  conversation  between 
the  plaintiff  and  defendant  on  the  15th  day  of  Septem- 
ber, 1896,  in  the  evening,  at  the  store  of  Thomas  Jones, 
in  the  Borough  of  Rankin, — a  conversation  between 
them,  about  the  horse  which  the  plaintiff  sold  to  de- 
fendant— which  is  the  matter  of  controversy  in  this  law 
suit?"  Answer,  "Yes."  "Now,  Mr.  Smith,  will  you  be 
kind  enough  to  tell  the  court  and  jury  what  was  said  by 
the  plaintiff  (or  defendant)  in  that  conversation,  about 
the  horse  which  the  plaintiff  sold  the  defendant, — the 
horse  in  this  suit?"  Much  better  and  briefer  thus: 
"Did  you  hear  a  conversation  between  the  parties  on 
15th  September,  1896,  about  the  sale  of  this  horse?" 
"What  did  the  plaintiff  (or  defendant)  say?"  Or  again, 
something  like  this :  "Now,  Mr.  Smith,  you  say  you  live 
in  Snowden  Township  on  the  Brownsville  road,  the  road 
that  leads  from  Pittsburg  to  Brownsville,  that  you  fre- 
quently travel  over  it,  and  are  familiar  with  the  locality 
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where  this  accident  happened  to  the  plaintiff  in  which 
his  horse  and  buggy  went  over  the  bank,  the  horse  very 
seriously  injured,  the  buggy  smashed  to  pieces  and  the 
plaintiff  had  an  arm  broken,  and  was  otherwise  bruised 
and  greatly  injured,  from  which  he  has  not  yet  re- 
covered; now,  Mr.  Smith,  will  you  be  kind  enough  to 
tell  the  court  and  jury  whether  or  not  that  is  a  dangerous 
place  in  the  road?"  Instead  of  this:  "You  say  you  are 
familiar  with  this  road  and  the  locality  where  the  acci- 
dent happened,  describe  it  to  the  jury." 

There  is  also  a  great  deal  of  useless  verbiage  in  ex- 
amining a  witness  through  an  interpreter.  The  same 
verbiage  is  often  used  as  in  the  direct  examination  of 
the  witness.  It  is  very  common  to  tell  the  interpreter 
to  ask  the  witness  to  tell  what  he  knows,  &c.,  always 
using  the  third  person.  That  leaves  the  interpreter  to 
form  the  question,  and  often  he  mistakes  the  point,  or 
uses  too  much  and  confusing  language.  That  often  re- 
sults in  an  improper  or  irrelevant  answer.  The  right 
practice  is  to  address  the  question  directly  to  the  wit- 
ness, and  the  interpreter  give  a  literal  interpretation  of 
the  question.  Frame  short  questions,  and  require  the 
interpreter  to  stick  closely  to  that,  and  require  the  wit- 
ness to  answer  it  directly  without  saying  more.  Many 
foreigners  are  so  very  stupid  they  can  hardly  grasp  a 
plain  question,  and  are  apt  to  give  a  confused  or  wander- 
ing answer.     Sometimes  the  interpreter  will  let  the  wit- 
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ness  run  on  with  a  long  rigmarole,  which  we  don't 
understand,  and  then  he  will  decide  what  is  relevant, 
and  how  much  he  will  interpret.  Hence  the  necessity 
of  short  questions,  and  requiring  categorical  answers. 
There  are  very  few  good  interpreters. 

4.  Have  a  definite  object  in  each  question.  It  is  folly 
to  ask  questions  at  random,  not  knowing  what  you  are 
driving  at,  or  what  the  answers  may  be.  This  is  a  very 
common  fault  with  young  attorneys.  So  study  your 
case  and  the  evidence,  that  you  will  have  a  clearly  de- 
fined path  to  follow,  and  don't  wander  from  it,  losing 
sight  of  the  goal,  and  running  the  danger  of  getting  lost 
in  a  swamp  or  pitfall.  Therefore,  never  ask  a  question 
unless  you  have  a  definite  object  in  view,  and  think  that 
the  answer  may  throw  light  on  the  issue. 

5.  Dont  repeat  what  the  witness  says.  It  is  a  very 
bad  habit  of  counsel  to  repeat  the  answer  of  the  wit- 
ness, or  a  part  of  it,  or  to  use  some  such  expression  as 
"Yes,  sir."  Repeating  the  answer,  or  a  part  of  it,  is 
confusing  and  weakening  the  effect  of  the  answers.  I 
have  many  times  been  greatly  annoyed,  and  sometimes 
confused,  by  this  habit  of  repeating,  for  generally  the 
repetition  is  not  in  the  exact  words  of  the  witness,  or 
great  emphasis  has  been  given  to  some  words.  It  con- 
fuses the  jury.  They  may  remember  the  words  of  the 
witness,  but  when  repeated,  or  a  part  only  repeated,  and 
not  in   the  exact  words  of  the   witness,  they  become 
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measurably  bewildered.  If  the  answer  is  not  loud 
enough  to  be  heard  by  all  the  jury,  make  the  witness 
repeat  his  answer  in  a  louder  voice.  Make  no  remarks 
whatever  when  the  witness  has  answered,  especially 
nothing  in  the  way  of  approving  or  disapproving  the 
answer.  All  such  remarks  are  improper,  tend  to 
confusion  and  irritation,  and  likely  to  provoke  improper 
remarks  by  the  opposite  side. 

6.  Be  calm  and  self-possessed.  Anything  like  im- 
patience or  ill-temper  of  counsel  injures  his  cause.  The 
jury  is  apt  to  think  that,  when  a  man  feels  he  is  losing 
ground,  he  gets  mad.  Don't  express  surprise  at  a  bit 
of  testimony,  which  is  very  unfavorable  to  your  side. 
It  calls  the  attention  of  the  jury  to  it,  and  fixes  it  in  their 
minds.  If  you  let  it  pass  without  any  remark,  they 
may  not  think  it  very  important;  if  you  show  surprise 
or  indignation,  they  will  be  likely  to  think  it  is  very  im- 
portant. Don't  imagine  that  by  showing  impatience, 
surprise,  or  indignation,  you  can  win  favor  with  the 
jury.  Most  likely  they  will  think  you  are  putting  on 
airs  to  impose  upon  them,  and  turn  against  you.  Juries 
are  jealous  of  their  rights  and  privileges.  They  wish 
to  be  treated  with  all  due  respect.  They  resent  any- 
thing like  deceit  or  trickery.  The  attorney  who  is  calm 
and  dispassionate,  honest  and  candid,  who  seems  to 
have  entire  faith  in  the  justice  of  his  cause,  will  have  the 
confidence  of  the  jury. 
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EXAMINATION   IN   CHIEF. 

1.  Confined  U  the  main  facts.  Avoid  a  long  or  use- 
less introduction.  Avoid  all  immaterial  or  irrelevant 
matters.  Bring  out  briefly,  clearly  and  distinctly  the 
essential  facts  upon  which  you  rely  and  stop.  Drag- 
ging in  non-essentials  opens  the  way  for  a  long  cross- 
examination,  which  may  be  damaging.  When  a  wit- 
ness has  satisfactorily  answered  a  question,  don't  after- 
wards repeat  the  question  and  have  him  go  over  the 
matter  again.  He  will  probably  vary  his  language,  ex- 
posing him  to  criticism  in  the  cross-examination.  Don't 
unnecessarily  go  into  details  even  of  material  matters. 
Perhaps  the  cross-examination  may  bring  out  these, 
thus  strengthening  the  testimony. 

2.  Narrative  style.  After  a  few  necessary  prelimi- 
nary questions,  let  the  witness  give  his  testimony  in 
narrative  style.  Don't  interrupt  him  to  fix  dates, 
names  or  places.  That  will  confuse  most  witnesses, 
and  in  some  will  throw  him  off  the  track,  break  the  nar- 
rative, and  cause  him  to  forget  and  blunder  in  some 
material  points.  Let  him  get  through  without  any  in- 
terruption, and  then  have  him  fix  dates,  names,  places, 
&c.,  and  bring  out  omitted  matters.  This  course  will 
save  time  in  the  trial,  and  present  the  testimony  in  the 
most  satisfactory  manner.  If  he  should  become  too 
proHx,   or  wander  into  irrelevant   matters,    gently   call 
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his  attention  to  the  issue,  and  to  confine  himself  to  the 
facts  bearing  upon  that. 

3.  Don't  repeat  or  emphasize.  Repeating  or  em- 
phasizing something  the  witness  has  said  calls  the  at- 
tention of  the  other  side  to  it,  and  invites  special  cross- 
examination.  It  may  also  destroy  the  effect  of  it  in 
the  argument  to  the  jury.  Two  of  the  most  successful 
practitioners  at  our  bar  were  never  guilty  of  this  fault. 
They  would  let  the  most  important  bit  of  testimony 
pass  without  apparently  regarding  it  as  important,  but 
use  it  with  great  effect  before  the  jury. 

4.  Don't  anticipate  the  other  side.  It  is  always  un- 
safe, and  sometimes  hurtful,  to  anticipate  the  evidence 
that  may  be  offered  on  the  other  side,  and  attempt  to 
meet  it  in  advance.  You  may  mistake  what  the  testi- 
mony will  be  and  by  anticipating  it,  you  may  open  the 
door  for  cross-examination,  and  let  the  other  side  know 
what  your  reply  will  be.  Far  better  wait  until  the  testi- 
mony is  in,  when  you  will  know  exactly  what  it  is,  and 
then  can  intelligently  reply  and  have  the  last  word. 

CROSS-EXAMINATION. 

There  are  more  failures  in  the  cross-examination 
of  witnesses,  than  in  any  other  part  of  the  practice. 
The  student  has  no  instructions  on  the  subject.  The 
young  lawyer  has  to  learn  by  experience,  and  often  a 
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sad  experience.  It  is  a  great  mistake  to  think  there 
must  be  a  cross-examination  of  every  witness.  Per- 
haps in  half  the  cases,  a  cross-examination  injures  more 
than  it  benefits  the  party.  There  are  two  objects  in  a 
cross-examination:  First,  to  test  the  truth  and  credi- 
biHty  of  the  witness,  and  second,  correct  mistakes  and 
bring  out  new  facts.  When  it  is  evident  nothing  can 
be  gained  on  these  lines,  a  cross-examination  is  worse 
than  useless.     The  following  suggestions  may  be  useful. 

1.  Be  brief  and  to  the  point.  It  is  useless  to  cross- 
examine  on  immaterial  or  irrelevant  matters.  Let 
them  pass  without  a  word,  for  they  can  do  no  harm. 
Stick  close  to  the  real  issue,  and  keep  the  jury's  atten- 
tion on  that.  Experienced  lawyers  know  the  danger 
and  folly  of  long  cross-examinations,  and  ask  very  few 
questions.  If  a  lawyer,  by  a  cunning  and  artful  cross- 
examination,  succeeds  in  confusing  or  entrapping  a  wit- 
ness which  the  jury  believe  to  be  honest,  it  will  cer- 
tainly react  against  him.  Jurors  are  not  inclined  to 
favor  tricky  attorneys,  and  will  always  take  the  part 
of  a  witness,  they  believe,  has  been  unfairly  dealt  with. 

2.  Treat  the  witness  courteously.  Bluffing  or  brow- 
beating never  does  any  good.  It  provokes  the  witness, 
stififens  him  in  his  testimony  in  chief,  and  inclines  him 
to  give  unfavorable,  or  equivocal,  answers  to  your  ques- 
tions. If  you  suspect  he  has  not  been  candid,  or  con- 
cealed something  material,  lead  him  gently  to  the  point 
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as  if  you  had  entire  confidence  in  him.     It  is  much  easier 
to  lead  a  witness  than  drive  him. 

3.  Don't  repeat  the  testimony  in  chief.  Having  the 
witness  go  over  and  repeat  his  whole  testimony  in  chief 
is  a  very  common  and  very  bad  practice  with  inexper- 
ienced attorneys.  It  fixes  his  testimony  more  firmly  in 
the  minds  of  the  jury.  Even  if  he  should  vary  some- 
what his  language,  it  will  not  impeach  his  testimony,  if 
the  substance  is  the  same.  If  he  narrates  what  a  party 
or  witness  said,  and  the  exact  words  are  material,  he 
may  be  asked  to  repeat  those  words.  If  he  testifies  to 
a  date,  or  some  particular  fact,  which  is  vital  to  the  case, 
he  may  be  asked  to  repeat  that.  When  you  have  got 
a  favorable  answer  to  a  question,  don't  repeat  the  ques- 
tion, for  the  second  answer  may  not  be  so  favorable. 
Don't  indicate  by  any  word,  or  otherwise,  that  you  con- 
sider the  answer  very  favorable  to  your  side,  for  it  calls 
the  attention  of  the  witness,  and  the  opposite  party,  to 
it ;  if  the  witness  is  a  partisan,  he  may  qualify  it,  or  the 
opposite  party  in  re-direct  may  get  him  to  explain  it. 
One  of  the  most  successful  attorneys  at  our  bar  was  an 
adept  in  this  respect.  He  was  always  very  brief,  would 
get  out  something  important  without  apparently  notic- 
ing it,  but  use  it  with  great  effect  to  the  jury. 

4.  Never  put  a  question  when  you  know  the  answer^ 
will  he  adverse.  It  is  useless  to  ask  a  question,  when  the 
answer  would  directly  contradict  the  testimony  in  chief. 
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This  is  great  folly  especially  when  the  party  himself  is 
the  witness.  Of  course  he  will  adhere  to  his  first  state- 
ment, and  probably  strengthen  it.  A  witness  may  be 
interrogated  as  to  some  particular  thing  or  fact,  bear- 
ing on  the  issue,  or  may  be  asked  if  he  is  not  mistaken. 
We  often  hear  such  questions  as  these :  "Do  you  not 
know  that  you  are  mistaken?"  "Do  you  not  know  that 
this  is  the  fact?"  Something  directly  contrary  to  what 
he  said.  "Don't  you  know  that  this  claim  (for  plaintiff 
or  defendant)  is  unjust?"  "You  have  said  so  and  so, 
don't  you  know  that  is  not  correct?"  All  such  ques- 
tions are  improper,  useless  and  prejudicial  to  the  party. 

5.  Dont  supply  a  missing  link.  It  often  happens 
that  a  witness  may  have  forgotten  or  omitted  some- 
thing material  and  overlooked  at  the  time  by  the  party 
calling  him.  A  long  cross-examination  is  sure  to  bring 
out  this  missing  link.  I  have  seen  this  frequently  in 
the  common  pleas;  sometimes  the  defendant's  counsel 
made  out  the  plaintiff's  cause,  and  sometimes  the  plain- 
tiff's counsel  made  out  the  defense.  Many  times  in  the 
criminal  court  the  cross-examination  has  convicted  the 
prisoner. 

6.  Don't  reveal  your  reply  to  the  witnesses'  testimony. 
By  asking  questions  which  indicate  your  reply,  the  wit- 
ness, if  a  partisan,  and  especially  if  the  party,  will  nega- 
tive your  question.  You  thus  break  the  force  of  your 
testimony  before  you  have  an  opportunity  of  offering 
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it.  It  is  folly  to  think  you  can  make  out  your  case  by 
the  party,  hence  the  manifest  folly  of  giving  him  a 
chance  in  advance  to  negative  your  reply  to  his  testi- 
mony. Far  better  reserve  your  reply  until  you  put 
your  w^itness  on  the  stand.  His  testimony  will  then  be 
fresh,  a  direct  contradiction,  and  perhaps  a  surprise  to 
the  party.  It  will  also  make  more  impression  upon  the 
jury,  and  place  the  other  party  at  a  disadvantage,  having 
to  be  called  to  contradict  it. 

7.  If  a  hostile  ivitness,  he  cautions.  Don't  give  him 
an  opportunity  of  emphasizing  his  testimony,  or  adding 
something  to  it.  Take  it  for  granted,  he  will  always 
give  you  an  unfavorable  answer.  You  may  skirmish 
with  him,  and  perhaps  he  may  go  too  far,  or  be  too 
decided  on  some  point  where  you  may  trip  him.  While 
at  the  bar,  I  was  attorney  for  defendant  in  a  suit  where 
the  plaintiff's  case  hung  upon  the  date  of  a  certain  con- 
versation between  the  parties.  The  witness  called  to 
prove  the  conversation,  stated  it  took  place  on  a  certain 
date.  That  date  was  fatal  to  the  plaintiff's  recovery. 
The  witness  was  personally  hostile  to  me,  and  I  knew 
he  would  change  the  date,  if  he  found  out  it  was  wrong. 
I  wanted  to  commit  him  irrevocally  to  that  date,  before 
the    plaintiff's    counsel    could    have    him    correct    it.     I 

framed  my  questions  to  that  end:     "Mr.  McC ,  this 

was  some  two  years  ago,  may  you  not  be  mistaken  as 
to  the  date?"     Ans.     "No,  sir.     "Your  memory  is  not 
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very  good?"  Ans.  "Yes,  sir,  it  is  good."  "Are  you 
positively  certain  of  that  date  ?"  Ans.  "Yes,  sir,  I  am 
positive."  "Is  there  not  a  possibihty  of  your  being  mis- 
taken as  to  the  date?"  Ans.  "No,  sir,  there  is  no  pos- 
sibihty of  my  being  mistaken  as  to  the  date."  He  gave 
these  answers,  and  more  to  the  same  effect,  because  he 
thought  that  date  would  be  fatal  to  my  side.  At  the 
close  of  the  cross-examination,  the  court  took  a  noon 
recess.'  In  the  afternoon,  he  went  on  the  stand  to  cor- 
rect his  testimony,  and  gave  another  date.  But  the  jury 
disbelieved  him,  and  gave  a  verdict  for  the  defendant. 
The  verdict  was  right.  I  knew  the  witness  and  knew 
he  was  not  entitled  to  belief. 

8.  Don't  charge  lying  or  perjury.  That,  I  admit, 
is  very  common  in  the  criminal  court,  when  the  ac- 
cused may  be  sworn  and  give  testimony  for  himself. 
But  it  seldom  happens  in  the  civil  courts.  We  fre- 
quently have  witnesses  differing  very  materially  in  their 
testimony,  and  sometimes  in  irreconcilable  conflict.  It 
does  not  follow  that  one  side  is  guilty  of  perjury.  They 
may  be  honest,  but  mistaken.  Witnesses  may  show  par- 
tiality, influenced  by  interest,  friendship,  or  social  inter- 
course. They  may  give  a  coloring  to  their  testimony 
without  being  aware  of  it.  I  have  known  men  of  un- 
doubted truth  and  honor  give  very  erroneous  testimony. 
They  were  honest,  but  mistaken.  Nearly  all  the  mis- 
takes and  contradictions  in  testimony  can  be  traced  to 
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the  frailties  of  human  nature,  or  the  imperfections  of 
memory.  Juries  are  aware  of  this  fact,  and  hence  they 
are  slow  to  believe  any  witness  is  guilty  of  corrupt  per- 
jury. It  is  better,  in  the  cross-examination,  and  in  the 
address  to  the  jury,  not  to  charge  the  witness  with  de- 
liberate lying,  but  treat  him  as  mistaken.  A  fierce, 
gross  attack  on  him,  as  a  perjured  witness,  may  react 
with  the  jury,  for  some  may  know  the  witness,  or  not 
believing  in  the  charge  of  perjury,  may  sympathize  with 
him.  The  most  successful  lawyer  I  ever  knew  never 
charged  lying  or  perjury,  but  spoke  of  the  witness  as 
being  mistaken,  and  rather  apologized  for  him. 

As  illustrations  how  men  may  be  mistaken,  and 
give  false  testimony,  I  will  refer  to  three  cases,  one  re- 
lating to  myself  and  two  in  my  experience  as  a  lawyer. 

A  near  relative,  a  doctor,  living  in  a  town  of  West 
Virginia,  in  1862  went  to  Richmond  and  was  appointed 
a  surgeon  in  the  rebel  army.  It  was  a  loyal  community 
where  he  lived,  and  there  was  an  intense  feeling  of  re- 
sentment towards  him.  He  had  many  accounts  due 
him  for  medical  services,  but  not  a  dollar  could  be  col- 
lected. Suits  were  instituted  against  him,  and  his 
family  persecuted.  I  went  there,  paid  all  claims  against 
him,  and  brought  his  family  away.  He  had  a  good 
medical  library,  which  I  intended  to  preserve.  Towards 
the  close  of  the  war,  after  more  than  two  years,  he  re- 
turned.    I  told  him  I  had  left  his  books  in  the  office  of 
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an  attorney,  with  whom  I  had  had  considerable  business. 
The  attorney  denied  they  were  left  with  him.  At  that 
time,  I  would  unhesitatingly  have  taken  my  oath,  that 
I  had  left  the  books  in  care  of  the  lawyer,  and  so  said 
to  the  doctor.  He  went  again  to  see  the  lawyer,  who 
narrated  the  circumstance  of  the  books  being  put  in  a 
box  in  his  office,  and  put  on  a  dray  for  the  railroad  sta- 
tion, to  be  shipped  to  Pittsburg.  I  then  remembered 
those  facts,  but  that  was  the  last  I  remembered  of  the 
box  or  books.  I  looked  everywhere,  at  home  and  in 
the  city,  but  could  get  no  trace  of  them.  Finally,  they 
were  found  in  a  way  station  on  the  railroad. 

The  Rev.  Mr.  Thorn  had  at  one  time  been  inter- 
ested with  a  man  by  the  name  of  Risher,  in  a  mill  prop- 
erty in  Steubenville,  Ohio,  and  had  also  loaned  him 
money.  Twenty  years  after  that,  when  Risher  got  into 
pecuniary  difficulties,  he  brought  suit  against  Thorn, 
charging  him  with  frauds  in  the  mill  transaction,  and 
claiming  several  thousand  dollars.  He  also  preferred 
charges  against  him  in  the  church,  covering  the  same 
alleged  fraudulent  transactions.  The  church  trial  came 
on  first.  The  attorney  for  Risher  in  the  civil  suit  was 
the  chief  witness  at  the  church  trial.  He  testified  that 
he  had  been  the  attorney  of  the  parties  at  the  time  the"y 
disposed  of  the  mill.  From  the  bank  books  and  some 
papers  and  accounts  he  had,  he  testified  that  Mr.  Thorn 
had  got  money  out  of  bank  which  he  never  accounted 
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for,  and  was  indebted  to  Risher  nearly  four  thousand 
dollars.  I  knew  the  attorney  and  knew  his  handwrit- 
ing. Mr.  Thorn  had  given  me  some  papers,  and  a  re- 
ceipt in  the  handwriting  of  the  attorney,  showing  a 
full  and  final  settlement  by  the  parties  of  all  these  trans- 
actions, and  witnessed  by  him.  The  attorney  was  Mr. 
Marsh,  a  very  reputable  member  of  the  bar,  and  a  true 
honest  man,  although  then  pretty  well  advanced  in 
years.  After  he  got  through  his  testimony,  I  asked  him 
if  he  did  not  remember  that  there  was  a  settlement 
between  the  parties  of  all  those  matters.  He  answered 
he  did  not  remember  of  a  settlement,  but  did  remember 
that  no  settlement  had  ever  been  made.  I  asked  if  he 
did  not  remember  of  writing  a  receipt  of  such  settle- 
ment. He  answered  no,  and  said  he  was  very  certain 
he  had  never  written  such  a  receipt.  1  suggested  he 
was  advanced  in  years,  and  his  memory  of  transactions 
twenty  years  before  might  not  be  good.  He  replied  in 
a  most  decided  tone  that  his  memory  was  as  good  as 
ever,  and  he  was  absolutely  certain  he  had  never  writ- 
ten, or  witnessed  such  a  receipt,  and  that  there  never 
had  been  a  settlement  of  these  transactions.  I  then 
threw  down  the  receipt,  and  asked  him  if  that  was  his 
handwriting.  He  at  once  admitted  it  was,  said  he  had 
totally  forgotten  it,  and  that  it  settled  the  controversy. 
The  third  illustration  was  also  a  church  trial,  where 

the  Rev.  W was  accused  of  improper  advances  to 
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a  married  woman,  a  member  of  his  charge.     She  testi- 
fied that  the  Rev.  W called  at  the  house  one  day  in 

the  absence  of  her  husband,  said  what  a  pity  it  was  that 
such  a  handsome  woman  as  she  was  should  have  such 
a  homely  husband;  that  he  moved  his  chair  along  side 
of  hers,  threw  his  arm  around  her  neck,  and  attempted 
to  kiss  her,  when  she  rebuked  him  and  moved  away. 
This  should  have  happened  more  than  six  months  be- 
fore she  ever  mentioned  it  to  any  person,  and  only  then 
after  another  scandal  had  been  started.     In  the  mean- 
time she  attended  church  as  usual,  was  a  frequent  visi- 
tor at  the  house  of  the  minister,  and  very  friendly  with 
his    wife    and    family.     She    gave    her    testimony    with 
every  appearance  of  truth,  and  evidently  believed  what 
she  said,  yet  I  was  satisfied  there  was  not  a  word  of 
truth  in  it.     Those  thoughts  passed  through  her  mind 
while  the  minister  was  talking  with  her,  and  six  months 
afterwards    she    recalled    those    thoughts    as    veritable 
realities.     She  was  a  spiritualist.     She  admitted,  on  the 
cross-examination,  that  her  first  husband  appeared  to 
her  after  his  death,  and  advised  her  to  marry  her  present 
husband;  that  several  deceased  friends  had  appeared  to 
her,  and  conversed  with  her;  that  the  Saviour  had  ap- 
peared to  her;  that  she  had  seen  and  conversed  with 
the  Apostle  Paul.     The  committee  took  the  view  I  did 
and  acquitted  the  minister. 
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It  is  sometimes  difficult  to  distinguish  between  a 
vivid  thought,  and  an  actual  occurrence.  When  v^e  re- 
call something  of  the  past,  it  comes  up  as  a  thought. 
What  we  have  seen  or  heard  may  be  retained  in  the 
memory,  and  can  thus  be  recalled.  Most  of  our 
thoughts  make  no  impression  on  the  memory,  and  are 
soon  forgotten.  But  a  vivid  thought,  that  remains  in 
the  memory,  is  recalled  just  like  something  we  have 
heard.  Sometimes,  when  told  that  we  saw  or  heard 
some  particular  thing,  we  imagine  we  did.  Frequently 
talking  over  an  occurrence,  some  people  imagine  they 
saw  and  heard  a  great  deal  more  than  they  did.  I  think 
nearly  all  the  mistakes,  discrepancies  and  conflicts  in 
the  testimony  of  witnesses,  may  be  accounted  for  on 
one  of  two  grounds ;  either  forgetfulness  or  imagina- 
tion. 
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CHAPTER  VII. 


AEGUMENTS  TO  THE  COURT  AND  JURY. 


^HE  lawyer  should  study  rhetoric  and 
oratory;  not  merely  at  school  or  col- 
^  lege,  but  while  at  the  bar.  There  is  no 
finer  field  for  oratory  than  jury  trials. 
jj  All  the  great  orators  of  antiquity  were 
lawyers,  and  won  their  immortality  in  judicial  contests. 
It  is  also  true  of  the  great  orators  of  England  and 
America. 

The  Latin  proverb,  "Poeta  nascitur,  non  fit,"  may  be 
true  of  the  poet;  he  is  born  a  poet,  and  is  not  made  a 
poet  by  education.  But  that  is  not  true  of  the  orator; 
he  is  made  such  by  hard  study  and  persistant  practice. 
Demosthenes  and  Cicero  were  failures  at  first.  They 
gained  success  only  after  the  most  laborious  study,  and 
long,  persevering  exercises  in  private  of  the  voice,  ges- 
tures and  action.  Cicero  said,  "The  orator  is  made 
such."  Lord  Chesterfield  said,  "A  good  speaker  "is  as 
much  a  mechanic  as  a  good  shoemaker."  Lord  Chat- 
ham, to  control  the  muscles  of  his  face,  habitually  prac- 
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ticed  articulation  before  a  mirror.  Henry  Clay  dis- 
covered and  developed  his  great  natural  talents  by  ad- 
dressing the  mules  in  the  stable  as  his  first  Kentucky 
jury. 

In  addition  to  cultivating  the  art  and  graces  of  an 
orator,  the  lawyer  should  make  a  special  study  of  words 
and  language,  so  as  always  to  express  his  thoughts 
clearly,  forcibly,  and  in  the  most  appropriate  words. 
Lord  Chatham,  with  all  his  marvellous  natural  endow- 
ments, was  a  close  student  of  the  classics,  particularly 
the  orations  of  Demosthenes,  and  to  increase  his  vocabu- 
lary of  words,  twice  went  through  the  dictionary.  Per- 
haps no  two  men  ever  used  more  fitting  words  to  ex- 
press their  thoughts  than  Daniel  Webster  and  Abraham 
Lincoln.  On  one  occasion,  at  the  adjournment  of  the 
Senate,  a  friend  asked  Webster  what  book  he  intended 
to  read  during  the  vacation;  he  replied,  "the  Diction- 
ary.'' In  boyhood,  Lincoln  was  in  the  habit  of  writing 
down  and  studying  the  words  he  heard  in  conversation; 
and  all  his  life  was  seeking  for  the  exact  meaning  of 
words,  and  using  the  most  appropriate,  in  private  con- 
versation, as  well  as,  in  his  public  addresses. 

An  apt  poetic  quotation,  a  familiar  aphorism,  or 
appropriate  illustration,  can  often  be  used  with  great 
propriety  and  force  in  an  argument  to  the  court  or  jury. 
It  relieves  from  the  strain  of  an  argument,  arrests  the 
attention,  and  has  a  pleasing  effect,  especially  with  the 
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jury.  A  striking  illustration,  like  the  searchlight  of  a 
ship,  may  throw  a  flood  of  light  upon  the  subject,  and 
fix  it  more  firmly  in  the  mind,  than  a  long  argument. 
The  two  most  popular  preachers  of  the  last  generation, 
— Charles  Haddon  Spurgeon  and  Henry  Ward  Beecher, 
— were  in  the  habit,  in  every  sermon,  of  using  illustra- 
tions, drawn  from  nature,  science  or  history,  to  fix  the 
thought  in  the  minds  of  their  audience. 

The  lawyer  makes  a  great  inistake  who  thinks  these 
accomplishments  of  a  good  speaker  are  unnecessary. 
It  is  true  he  may  plod  along,  careless  and  indifferent 
about  his  style,  blundering  in  grammar,  hammering 
away  at  court  and  jury,  and  have  a  certain  degree  of 
success.  But  he  can  never  attain  a  leading  position  or 
be  an  honor  to  the  profession.  He  will  always  rank 
with  the  mercenary  class,  who  have  no  higher  ambition 
than  to  make  money. 

Before  going  into  court  to  argue  a  question  before 
the  court,  or  to  try  a  case  before  the  jury,  the  lawyer 
should  study  his  speech ;  not  only  what  he  shall  say,  but 
how  he  shall  say  it.  If  he  has  properly  studied  the 
question  to  be  argued  before  the  court,  he  can  arrange 
his  argument  in  a  logical  and  consecutive  manner,  with 
appropriate  language  and  illustrations.  So  he  can  de- 
liver his  speech  to  the  jury,  if  he  has  properly  studied 
and  prepared  the  case.  Without  this  study  and  prepara- 
tion, he  must  depend  upon  the  moment  for  his  language 
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and  argument.  His  speech  will  be  off-hand,  more  or 
less  rambling,  full  of  repetitions,  and  some  important 
points  will  be  forgotten  or  overlooked. 

Daniel  Webster  said:  "No  man,  not  inspired,  can 
make  a  good  speech  without  preparation."  His  speech 
in  the  Senate  in  reply  to  Mr.  Hayne  was  not  an  off- 
hand effort.  He  had  prepared  the  materials  and  ar- 
ranged them  for  another  occasion  months  before.  Some 
of  his  most  brilliant  thoughts  and  happiest  illustrations 
were  elaborated  in  his  meditations,  and  laid  by  for  a 
future  occasion.  When  sitting  on  the  heights  of  Abra- 
ham, above  Quebec,  he  penciled  down  the  thought  of 
England's  power,  dotting  the  surface  of  the  globe  with 
her  possessions,  and  her  "morning  drumbeat  following 
the  sun,  and  keeping  company  with  the  hours,  circles 
the  earth  with  one  continuous  and  unbroken  strain  of 
the  martial  airs  of  England."  He  laid  it  by,  and  after- 
wards, used  it  with  striking  effect  in  his  speech  of  May 

7>   1834- 

Avoid  slang,  low  or  vulgar  expressions.  Avoid 
repetitions.  Cultivate  the  habit  of  using  the  best 
language,  and  a  graceful  manner.  One  sentence,  clearly 
expressing  the  thought  with  appropriate  words,  is  bet- 
ter and  more  effective  than  twenty  sentences  repeating 
the  thought  in  a  rambling,  bungling  manner. 

All  good  speakers  look  directly  in  the  eyes  of  their 
audience.     There  is  a  magnetic  charm  in  the  eye.     It  is 
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the  electric  current  that  connects  the  speaker  and  audi- 
ence, and  carries  his  emotions  to  the  hearts  of  his 
hearers.  When  he  turns  his  head  away  and  speaks  to 
the  walls,  the  current  is  broken,  the  audience  loses  in- 
terest in  what  he  says,  thinks  of  something  else,  per- 
haps criticizes  his  manner.  The  lawyer  should  look  m 
the  eyes  of  the  judge  or  jury.  If  his  eyes  wander  about 
the  room,  down  at  the  floor,  or  out  of  the  windows,  the 
judge  is  more  likely  to  think  of  his  awkward  manner 
than  what  he  says.  It  is  even  more  important,  when 
addressing  the  jury,  to  look  them  in  the  eyes  all  the 
time.  That  secures  their  attention,  gives  assurance 
that  he  is  in  earnest  and  wants  them  to  hear  every  word 
he  utters.  If  his  eyes  wander,  about,  and  he  looks  some- 
where else,  the  jurors  will  unconsciously  look  about  and 
become  inattentive. 

The    following    suggestions    in    reference    to    argu- 
ments before  the  court  and  jury,  may  be  useful: 

To  the  Court. 

1.  Tate  it  for  granted  tlmt  the  court  knows  something. 
That  it  is  not  necessary  to  dwell  on  the  common,  ele- 
mentary principles  of  law.  Nor  is  it  necessary  to  re- 
peat and  elaborate  the  legal  proposition  you  may  pre- 
sent. Take  it  for  granted  that  the  judge  can  compre- 
hend a  legal  proposition  when  once  clearly  stated. 
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2.  Study  clearness  and  brevity.  Aaron  Burr  was  a 
great  lawyer,  and  when  at  the  bar,  was  concerned  in 
all  the  important  cases  in  the  courts  of  New  York  and 
the  United  States.  He  was  remarkable  for  the  brevity, 
clearness  and  precision  of  his  language ;  as  illustrated 
by  his  definition  of  law — "That  is  law,  which  is  clearly 
stated,  and  plausibly  maintained."  He  said  he  never 
made  an  argument  before  a  court  or  jury  exceeding  half 
an  hour,  except  on  one  occasion,  and  that  case  he  lost. 
I  have  listened  for  one  hour  to  a  lawyer  arguing  a  ques- 
tion of  law,  when  a  speech  of  ten  minutes  would  have 
embraced  all  and  been  far  more  effective. 

3.  Present  few  points.  In  an  argument  before  the 
court,  on  any  question,  or  matter  whatever,  it  is  a  mis- 
take to  present  a  great  many  reasons.  Two  or  three 
good  reasons  are  sufificient,  and  better  than  a  dozen 
weak  ones.  Even  if  the  two  or  three  good  reasons  are 
included,  some  bad  reasons  tend  to  weaken  the  effect 
of  the  good  ones.  No  more  common  mistake  is  made 
than  presenting  too  many  points  for  instructions  to  the 
jury.  It  is  seldom  there  are  more  than  two  or  three 
vital  points  in  a  case,  and  generally  only  one.  It  is  the 
duty  of  the  court  to  declare  the  law  of  the  case  to  the 
jury  without  any  points.  If  he  is  a  fair  and  competent 
judge,  better  present  no  formal  points.  The  jury  will 
be  governed  far  more  by  the  charge  than  answers  to 
points.     They  cannot  carry  in  their   mind  answers   to 
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half  a  dozen  points.  Sometimes  counsel  present  points 
drawn  designedly  in  a  vague  form,  or  on  the  ragged 
edge  of  the  law,  hoping  to  trap  the  court,  and  have  ad- 
vantage from  erroneous  answers.  But  more  frequently 
they  get  caught  themselves  in  the  trap.  They  lead  the 
court  to  erroneous  answers,  which,  in  the  end,  prove  ex- 
pensive, if  not  disastrous,  to  their  client.  Many,  very 
many,  reversals  in  the  appellate  court  are  from  affirming 
improper  points. 

4.  Cite  hut  few  authorities.  In  preparing  a  brief, 
or  in  the  argument,  do  not  select  a  long  string  of  cases 
from  the  digest.  Never  cite  a  case  without  carefully 
examining  it,  and  see  that  it  bears  directly  on  the  case 
at  bar.  Select  two  or  three  of  the  strongest  cases  and 
rely  upon  them.  Don't  depend  upon  some  expression 
or  sentence  in  the  opinion  of  the  dehvering  judge,  with- 
out considering  the  precise  question  before  the  appel- 
late court,  and  the  relevancy  of  the  expression.  Some 
judges,  in  writing  opinions,  are  careless,  wander  from 
the  record,  and  use  unguarded  expressions,  which  are 
unnecessary  and  misleading.  Always  study  a  decision 
in  the  light  of  the  facts  of  the  case,  and  look  for  the 
reason  of  the  principle  announced. 

5.  Do  not  he  a  case  lawyer.  In  studying  the  law, 
and  preparing  an  argument  for  the  court,  first  think 
and  meditate,  what  the  law  ought  to  be ;  what  justice  and 
reason  would  dictate   as  the  law.     Then   look   for  au- 
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thorities.  Do  not  hunt  throngh  the  digest  for  cases 
somewhat  similar,  and  rely  upon  them.  A  case  lawyer 
will  never  be  a  great  lawyer,  or  profound  reasoner.  He 
is  apt  to  quote  cases  not  applicable  to  the  case  at  bar, 
by  neglecting  to  distinguish  the  facts,  or  failing  to  see 
the  bearing  of  other  principles  in  the  decided  cases. 

6.  Be  candid  ivitli  the  court.  Be  candid  in  stating 
facts,  and  candid  in  stating  what  you  believe  to  be  the 
law.  You  may  very  properly  suggest  a  principle  of 
law,  new,  or  of  which  you  may  have  some  doubt,  and 
present  your  reasons  for  it ;  but  do  not  assert  it  as  an 
undoubted  principle  of  law.  Never  misrepresent  a  case, 
or  quote  it  as  an  authority,  when  it  does  not  apply,  or 
has  only  an  indirect  bearing.  When  a  lawyer  once 
deceives  or  imposes  upon  a  judge,  he  has  lost  his  confi- 
dence forever.  When  the  judge  has  entire  confidence 
in  the  candor  and  integrity  of  the  lawyer,  he  will  listen 
attentively  to  his  arguments,  and  give  it  more  weight 
and  consideration.  Judges  must  repose  confidence  in 
the  bar.  Woe  to  that  lawyer  who  has  once  deceived 
them ! 

To  the  Jury. 

1.  The  openings.  The  plaintiff's  opening  should 
briefly  state  the  cause  of  action,  and  the  evidence  to  be 
offered    in    support    of    it.      The    defendant's    opening 
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should  briefly  state  the  grounds  of  defence,  and  the  evi- 
dence to  be  offered  in  support  of  it,  without  any  argu- 
ment, or  comments  on  the  evidence  of  the  plaintiff. 
Both  openings  should  be  candid  and  truthful.  Care 
should  be  taken  not  to  make  any  statement  that  will  not 
be  supported  by  evidence,  or  to  make  any  remarks  indi- 
cating a  bitter  or  hostile  feeling.  I  have  known  many 
a  case  to  be  damaged,  and  the  jury  prejudiced,  at  the 
very  start,  by  the  extravagant  and  bitter  character  of 
the  opening. 

2.  Treat  the  jury  courteously.  Whatever  opinion 
you  may  have  of  their  lack  of  intelligence,  or  stupidity, 
don't  let  them  know  it.  They  feel  their  importance, 
knowing  that  the  issue  of  the  cause  is  in  their  hands. 
As  a  general  rule,  the  jury  is  honest  and  wishes  to  do 
right.  If  they  see  that  the  lawyer  has  no  respect  for 
them,  they  will  feel  no  respect  for  him.  If  they  lose 
confidence  in  him,  see  that  he  is  dishonest  and  tricky, 
they  are  sure  to  turn  against  him.  It  is  not  necessary, 
or  even  wise,  to  praise  and  flatter  the  jury.  They  are 
apt  to  consider  such  remarks  as  insincere,  and  intended 
only  to  impose  upon  them,  as  they  usually  are. 

3.  Stich  to  the  main  facts.  In  the  testimony,  and  in 
the  address,  stick  closely  to  the  main  facts,  the  real 
issue;  do  not  drag  in  immaterial  matters,  or  follow  after 
immaterial  matters  brought  in  by  the  other  side.  Giv- 
ing much  importance  to  immaterial  or  irrelevant  mat- 
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ters  has  a  tendency  to  confuse  the  jury,  or  lead  them 
astray  from  the  real  issue. 

4.  Do  not  have  too  many  points.  The  average  jury 
cannot  carry  into  the  jury  room  half  a  dozen  distinct 
questions  of  fact,  or  law.  Most  cases  hang  upon  one  or 
two  questions  of  fact,  and  the  verdict  is  generally  based 
on  one  or  two  facts  founded  by  the  jury.  Hence  the 
necessity  of  limiting  the  consideration  of  the  jury  to  a 
few  points,  and  impressing  upon  them  the  material  facts. 

5.  Reason — dont  storm  and  yell.  There  is  no  sense 
in  bellowing  at  the  top  of  one's  voice  to  an  audience  of 
twelve  men.  A  lawyer  may  speak  with  warmth  and 
great  earnestness,  but  it  is  not  necessary  to  roar  and 
yell  to  be  heard  all  through  the  court  house.  There 
can  be  just  as  much  warmth  and  earnestness  in  a  less 
boisterous  manner,  and  it  will  be  more  effective.  The 
attention  of  the  jury  should  be  confined  to  the  argu- 
ment, and  not  diverted  by  the  extravagance  of  the 
speaker.  Bald  assertions  and  declamatory  appeals  are 
not  argument.  The  object  of  the  address  is  to  convince 
the  judgment  of  the  jurors;  that  can  only  be  done  by 
reason  arguments. 

G.  Don't  throw  your  opinion  into  the  jury  box.  The 
address  to  the  jury  should  be  an  argument  on  the  evi- 
dence. It  is  improper  for  a  lawyer  to  inject  his  opinion 
in  the  argument.  Especially  improper  to  assist  his  firm 
belief  on  a  doubtful  matter.     That  is  neither  honest  nor 
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truthful.     Such   positive  assertions  seldom   have  much 
influence  with    the  jury.     On  the  contrary,  they  some- 
times react  and  weaken  the  force  of  his  argument.     On 
a  doubtful  question,  or  where  there  is  a  conflict  of  testi- 
mony,  a  calm   argument  will  have  far  more   influence 
than  positive,  reckless  assertions.     The  most  successful 
jury  lawyer  I  ever  knew, — the  Hon.  T.  M.  T.  McKen- 
nan,  of  Washington  county,   Pa.,— never  attempted  to 
throw  his  opinion  into  the  jury  box,  and  never  asserted 
his  beHef  on  a  question  the  jury  had  to  pass  upon.     He 
was  always  fair  and  candid;  not  boldly  asserting,  but 
suggesting,  the  view  favorable  to  his  side.     The  people 
had  such  confidence  in  his  integrity,  that  when  he  mani- 
fested earnestness  and  confidence  in  the  case,  he  always 
carried  the  jury  with  him.     I  was  present  in  court  at 
the  trial  of  a  cause  when  he  was  attorney  for  the  de- 
fendant.    The  judge  charged  the  jury  to  find  a  verdict 
for  the  plaintiff.     They  retired  to  their  room  and  after 
being  out  two  hours  the  judge  sent  for  them.     He  in- 
quired what  the  trouble  was.     One  of  the  jurors  rose 
and  said  they  wanted  to  know  if  Mr.  McKennan  agreed 
to  the  law  as  laid  down  by  the  court?     Of  course,  Mr. 
McKennan  said,  they  must  take  the  law  from  the  court. 
They  immediately  gave  the  verdict.     I  read  law  with 
Mr.  McKennan,  with  two  other  students.     On  repeated 
occasions,  he  impressed  upon  us  the  duty  of  always  being 
fair,  honest  and  truthful.     He  would  consult  and  advise 
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with  clients  in  our  hearing,  as  a  means  of  instruction, 
but  under  strict  injunctions  as  to  secrecy.  He  would 
never  take  a  case  for  a  plaintiff  that  he  did  not  believe 
to  be  honest.  On  one  occasion  the  son  of  an  old  client 
called  to  engage  him  to  contest  the  will  of  his  father, 
which  had  given  a  larger  portion  to  a  brother.  He 
questioned  and  cross-questioned  the  son,  as  to  what  he 
could  prove,  and  what  his  brother  could  prove.  It  was 
quite  an  interesting  occasion  for  us  students.  Mr.  Mc- 
Kennan  seemed  to  hesitate,  but  finally  said,  if  he  could 
prove  certain  facts,  and  the  brother  could  not  prove  the 
contrary,  he  might  succeed;  and  agreed  to  take  the  case. 
After  some  further  talk  the  client  said  he  did  not  expect 
to  break  the  will,  but  would  compel  his  brother  to  pay 
something  by  way  of  compromise.  Mr.  McKennan  in- 
stantly replied  he  would  not  take  the  case,  would  have 
nothing  to  do  with  such  a  case,  and  ordered  him  out  of 
the  office. 

7.  Never  mahe  a  long  speech.  Don't  weary  the  jury 
by  a  disconnected  harangue,  hammering  away,  and  re- 
peating the  same  thing  over  and  over  again.  Jurors 
get  disgusted  with  such  long  speeches.  They  feel  bored 
and  pay  little  attention  to  what  is  said.  I  have  known 
many  a  case  to  be  lost  by  a  long,  wearisome  speech.  A 
clear,  logical  speech  of  half  an  hour  will  be  more  effec- 
tive than  one,  two  or  three  hours  long.  In  fact,  there 
are  few  cases  where  the  argument  could  not  be  con- 
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densed  into  half  an  hour.  In  the  palmy  days  of  Roman 
oratory — the  days  of  Hortensius,  Cicero,  Marcellus, 
Crassius,  Pliny,  Facitus,  etc. — there  would  sometimes  be 
half  a  dozen  lawyers  on  each  side,  and  each  speak  for 
several  hours.  It  became  so  intolerable  that  Pompey, 
in  his  third  consulate,  introduced  the  clapsydra,  or  water 
glass,  to  cut  short  the  speeches.  That  was  also  the  cus- 
tom at  Athens.  An  ordinance  of  Charles  VIII,  of 
France,  in  1493,  imposed  a  fine  upon  advocates  who 
wearied  the  court  by  long-winded  speeches.  The 
clapsydra,  or  fine,  might  not  be  out  of  place  in  some 
modern  courts.  ( 

8.  Present  both  sides  to  the  jury.  It  is  a  great  mis- 
take for  counsel  to  present  only  his  side  to  the  jury, 
refer  only  to  the  evidence  on  his  side,  and  ignore  the  evi- 
dence on  the  other  side.  Jurors  want  counsel  to  be 
honest  and  candid.  When  they  see  that  a  lawyer  is 
trying  to  impose  upon  them,  they  lose  confidence  in  him 
and  give  little  consideration  to  what  he  says.  When 
he  appears  to  be  honest  and  candid,  fairly  quoting  the 
material  evidence  on  both  sides,  they  give  far  more 
weight  and  consideration  to  his  argument.  This  was 
a  distinguishing  feature  in  the  practice  of  Abraham  Lin- 
coln. His  clear  and  full  statement  of  the  case,  present- 
ing the  opposite  side  in  the  strongest  light,  carried  the 
jury  without  much  argument. 
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9.  Avoid  a  homhasiic  style.  Wit,  illustration,  orna- 
ment, are  allowable,  and  when  used  with  taste  and  judg- 
ment, add  to  the  interest  and  effectiveness  of  the  speech. 
But  the  sophomoric  style  of  beginning  at  the  creation, 
and  coming  down  through  Greece  and  Rome  and  the 
Middle  Ages,  is  altogether  out  of  place  in  a  legal  argu- 
ment. Young  men  are  inclined  to  be  flowery ;  to  mount 
on  the  wings  of  fancy  into  the  regions  of  imagination, 
and  sail  about  in  a  highfaluting  style.  They  sometimes 
make  as  great  a  failure  as  Phaeton  in  driving  the  chariot 
of  his  father,  Apollo.  In  early  days  in  the  western 
states,  the  highfaluting  style  was  quite  common.  A 
young  attorney,  sailing  through  the  heavens  like 
Phaeton,  was  not  killed  by  a  stroke  of  lightning  from 
Zeus,  but  was  suddenly  brought  down  by  a  remark  of 
the  judge:  "Stop,  stop,  young  man,"  exclaimed  the 
judge,  "you  are  already  out  of  the  jurisdiction  of  the 
court." 
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CHAPTER  VIII. 


THE  TRIAL  JUDGE. 


^HE    trial    judge    occupies    a    very    ardu- 

T^i  ous  and  responsible  position.  In  many 
t^  respects,  it  is  more  responsible  and 
important  than  that  of  a  judge  of  the 
appellate  court,  and  requires  greater 
ability.  The  trial  judge  must  first  pass  upon  all 
legal  questions  raised  during  the  trial,  and  must 
decide  promptly,  without  time  to  examine  au- 
thorities, and  often  without  much  assistance  from 
counsel.  The  appellate  court  has  much  greater  as- 
sistance from  counsel,  from  their  researches  and  elab- 
orate arguments,  and  can  take  what  time  is  needed 
to  examine  the  authorities  referred  to,  to  come  to  a  con- 
clusion and  write  out  an  opinion.  In  addition  to  pass- 
ing upon  legal  questions,  the  trial  judge  has  control  of 
the  entire  proceedings  of  the  trial,  and  by  his  course 
may  influence  the  jury  and  the  verdict  in  various  ways, 
for  which  there  is  no  remedy  in  the  appellate  court. 
He  should  be  a  good  lawyer  and  a  thoroughly  honest 
man.     The  responsibility  of  the  trial  judge  on  motions 

125 


for  new  trials  is  also  very  great.  His  discretion  in 
granting  or  refusing  a  new  trial  is  not  a  matter  of  re- 
view in  the  appellate  court.  He  may  do  serious  in- 
justice to  one  of  the  parties,  for  which  there  is  no 
remedy.  When  he  believes  the  verdict  is  justified  by 
the  evidence,  or  where  he  has  doubts,  but  believes  a 
second  trial  would  likely  result  in  the  same  way,  better 
let  the  verdict  stand.  But  when  he  is  satisfied  the  ver- 
dict is  wrong,  he  should  not  hesitate  to  set  it  aside,  and 
grant  a  new  trial.  Sometimes,  however,  the  judge  may 
refuse  a  new  trial  on  motion  of  defendant,  when  the 
verdict  is  very  small,  and  the  expense  to  defendant  of 
a  new  trial  would  be  greater  than  the  amount  of  the 
verdict,  although  he  may  believe  the  verdict  wrong. 
This,  on  the  wholesome  moral  principle  of  Thomas  A. 
Kempis,  "Of  two  evils,  the  less  is  always  to  be  chosen." 
The  duty  of  the  trial  judge  is  to  see  that  justice  is 
done  between  the  litigant  parties.  He  does  not  sit  on 
the  bench,  as  an  umpire,  to  decide  upon  the  respective 
abilities  or  merits  of  the  counsel.  His  duty  is  to  see  a 
fair  trial,  that  the  proceedings  are  properly  conducted, 
that  only  competent  and  relevant  evidence  is  received, 
and  that  each  party  has  the  benefit  of  all  legal  principles 
bearing  upon  his  case.  He  fails  in  duty  when  he  per- 
mits the  cunning  or  trickery  of  counsel  to  mislead  the 
jury,  or  work  injustice.  He  may  very  properly,  and 
should,  make  suggestions  to  a  young  or  inexperienced 
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attorney,  who,  in  the  confusion  of  the  trial,  has  made  a 
mistake,  or  omitted  something  essential  to  get  at  the 
merits  of  the  case.  If  one  party  to  a  suit  is  wealthy,  he 
may  be  able  to  employ  the  most  skillful  attorney,  while, 
if  the  other  party  is  poor,  he  may  not  be  able  to  secure 
the  services  of  a  leading  attorney,  and  must  be  content 
with  a  young,  or  inexperienced  one.  In  such  a  case  the 
judge  should  see  that  no  unfair  advantage  is  taken  of 
the  weak  side.  The  Roman  law  provided  for  such  a 
case.  The  emperor,  Valentinian,  directed  the  prefect 
of  Rome,  who  was  the  trial  judge,  to  take  care  that 
there  was  no  undue  preponderance  of  counsel  on  either 
side;  he  was  to  see  that  a  fair  distribution  of  the  lead- 
ing advocates  be  made.  He  could  appoint  a  leading  ad- 
vocate for  the  weak  side,  and  if  the  advocate  thus  as- 
signed refused  to  act,  without  a  good  excuse,  he  was 
disbarred  forever. 

Of  course,  the  trial  judge  should  be  impartial.  He 
should  not  favor  one  side  to  the  prejudice  of  the  other. 
But  impartiality  does  not  require  him  to  sit  still  and 
see  wrong  or  injustice  done.  The  English  judges  are 
more  free  and  liberal  in  the  trial  of  causes  than  Ameri- 
can judges.  Here  there  is  a  captious  objection  to  the 
judge  making  any  suggestions  during  the  trial,  or  ask- 
ing a  question  of  a  witness.  I  was  present  at  a  jury 
trial  in  London,  when  the  judge  took  the  witness  out 
of  the  hands  of  the  attorney,  who  was  standing  up  and 
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examining  from  his  brief,  and  asked  the  witness  a  num- 
ber of  directly  leading  questions,  without  any  objec- 
tion. In  America  most  likely  there  would  have  been  a 
fiery  protest. 

When  there  is  a  court  stenographer,  it  is  useless 
for  the  judge  to  take  notes  of  the  testimony.  For  a 
few  years  on  the  bench,  I  took  careful  and  rather  full 
notes.  For  more  than  twenty  years,  I  have  not  taken 
a  note.  I  find  I  can  remember  the  testimony  much 
better  when  the  mind  is  not  occupied  in  writing.  I 
first  examine  the  pleadings  to  ascertain  the  issue.  Then 
I  can  see  the  relevancy  of  the  testimony,  and  fix  in  my 
mind  the  important  portions.  Naturally,  also,  the  legal 
questions  involved  arise,  and  can  be  quietly  considered. 
In  many  cases  I  remembered  the  testimony  more  cor- 
rectly than  the  counsel  or  stenographer.  It  is  better 
for  the  counsel  not  to  take  notes  when  there  is  a 
stenographer.  Better  carefully  consider  the  testimony, 
as  it  is  delivered,  think  of  its  bearing  or  importance,  and 
fix  in  the  mind  the  material  parts  and  the  very  language 
when  that  is  important.  The  mind  is  more  free  to 
think  when  not  diverted  by  writing.  The  greatest  law- 
yers are  not  in  the  habit  of  taking  notes.  It  is  said 
that  Ben  Butler  never  wrote  a  line  during  the  most  im- 
portant trial,  yet  from  his  habit  of  thinking  and  remem- 
bering, he  was  never  mistaken  as  to  the  testimony. 
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The  judge  should  have  a  good  temper,  and  be  a 
patient  Hstener.  He  will  have  many  occasions  for  the 
exercise  of  these  virtues.  He  will  often  be  tried  in  the 
waste  of  time  in  the  examination  of  witnesses,  and  with 
frivolous  offers  and  objections.  If  he  loses  his  temper, 
things  are  sure  to  go  wrong.  The  least  he  says  during 
the  trial  the  better.  Patiently  endure,  think,  watch  and 
wait.  Do  not  interrupt  a  witness  unless  there  is  an 
objection.  If  there  is  some  point  on  which  he  desires 
information,  wait  until  both  counsel  close  their  ex- 
amination, for  one  of  them  may  bring  it  out.  Do  not 
argue  with  counsel. 

In  the  argument  of  questions  before  the  court,  the 
judge's  patience  is  often  more  severely  tried  than  at 
the  jury  trial.  The  counsel  sometimes  weary  the  court 
by  a  long,  rambling  argument,  much  of  it  on  immaterial 
matters,  and  hammering  away  in  endless  repetitions  on 
the  material  points.  And  frequently  elaborating  on 
points  which  are  not  disputed,  or  so  plain,  that  no  argu- 
ment is  needed.  Seldom  is  anything  gained  by  inter- 
rupting counsel.  If  he  is  a  young  attorney,  it  may  con- 
fuse him,  and  cause  a  failure ;  if  he  is  an  old  attorney,  it 
will  most  likely  only  prolong  his  argument.  Chief  Jus- 
tice Gibson,  of  the  Supreme  court,  seldom  interrupted 
counsel,  and  always  appeared  to  be  very  attentive  to 
the  argument.  On  one  occasion  he  appeared  to  be  tak- 
ing notes  during  the  argument.     The  attorney  was  flat- 
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tered  with  the  thought  of  interesting  the  Chief  Justice 
and  his  taking  notes  of  his  argument,  and  went  on  swim- 
mingly. After  the  court  adjourned,  the  paper  the 
judge  was  writing  on  was  left  on  the  bench,  and  was 
written  all  over  with  "Damphool — Damphool."  A  like 
feeling  is  often  experienced  by  the  judges  of  the  lower 
court. 

A  high  tone  of  honor  and  courtesy  should  ever 
exist  between  the  bar  and  bench.  There  is  something 
due  to  the  ofifice,  irrespective  of  the  man,  who  fills  it. 
So  the  representative  and  minister  of  the  law,  the  judge 
should  command  the  respect  of  all.  He  should  main- 
tain the  dignity  of  his  position ;  not  in  a  proud,  haughty, 
overbearing  spirit,  but  by  a  quiet,  modest,  firm  bear- 
ing, indicating  a  consciousness  of  the  dignity  and  pro- 
prieties becoming  his  position.  A  careless,  slovenly 
judge  is  a  disgrace  to  the  bench.  Anything  that  savors 
of  vulgarity,  buffoonry  or  low  witticisms,  is  extremely 
improper.  A  careless,  slovenly  lawyer  is  a  disgrace  to 
the  profession.  His  whole  demeanor,  and  all  he  says, 
before  the  court  or  jury,  should  be  decent,  courteous 
and  gentlemanly. 

Should  judges  wear  robes?  Yes.  It  would  be  an 
insignia  of  the  ofifice,  and  a  constant  reminder  of  the 
duties  and  proprieties  of  the  office.  No  doubt  it  would, 
in  many  cases,  check  the  judge  from  expressions  or 
deportment  unbecoming  the  bench.     It  would  also,  in 
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the  public  mind,  add  to  the  dignity  of  the  office,  and 
command  more  respect.  The  bench  has  suffered  in 
America,  and  especially  in  rural  districts,  from  the 
leveling  spirit  of  democracy,  which  tears  down  all  dis- 
tinctions between  persons,  and  shows  no  reverence  for 
the  traditions  of  the  past,  or  institutions  of  the  present. 
It  would  also  have  a  wholesome  effect  if  every  lawyer, 
when  he  appears  in  court,  would  wear  some  badge  dis- 
tinctly indicating  his  profession. 

The  trial  judge  should  give  a  fair  and  square  ruling 
on  all  questions  raised  during  the  trial.  He  should 
decide  promptly,  but  not  hastily.  He  should  hear  the 
counsel  state  their  position,  with  ^  brief  argument,  and 
then  decide,  and  that  should  end  discussion.  After 
hearing  cases  on  the  argument  lists,  the  sooner  a  de- 
cision is  rendered  the  better.  In  a  doubtful  case,  after 
due  consideration,  come  to  a  conclusion  one  way  or 
another,  and  file  an  opinion.  Better  make  a  mistake 
now  and  then  by  promptly  deciding,  than  hold  the  case 
over  indefinitely,  and  keep  worrying  about  it.  I  knew 
a  judge  who  held  cases  over  for  two  or  three  years,  to 
the  great  injury  of  the  parties.  The  longer  he  held  the 
case,  the  more  undecided  he  was.  I  knew  a  judge  in 
the  Circuit  Court  of  the  United  States  who  held  a  case 
for  five  years  after  it  was  argued  before  he  filed  his 
opinion.  It  was  for  the  infringement  of  a  patent.  The 
defendant    was    perfectly    responsible    at    the    time    of 
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argument.     He  finally  decided  in  favor  of  the  plaintiff, 
but  by  that  time  the  defendant  was  utterly  insolvent. 

I  was  a  member  of  the  Constitutional  convention 
at  the  time  of  my  first  election  to  the  bench.  Hon. 
Jeremiah  Black,  one  of  the  ablest  and  grandest  men 
Pennsylvania  ever  produced,  and  who  had  been  on  the 
Supreme  bench  of  the  state,  was  also  a  member.  Just 
after  my  election  he  said  to  me:  "Mr.  White,  in  the 
trial  of  causes,  decide  according  to  what  you  believe 
to  be  right  and  justice  in  the  cause;  never  think  of  the 
Supreme  court.  Whenever  the  Supreme  court  think 
the  verdict  wrong,  or  that  a  new  trial  should  be  granted, 
they  can  always  find  something  on  which  to  reverse." 
My  experience  and  observation  abundantly  sustained 
the  wisdom  of  that  advice.  I  have  known  many  re- 
versals on  some  trivial  matter,  that  was  evidently  a 
mere  pretext  for  a  new  trial.  Whenever  the  trial  judge 
hesitates,  and  begins  to  think  what  the  Supreme  court 
may  do,  he  loses  control  of  his  own  thoughts  and  judg- 
ment. Of  course,  he  cannot  tell  what  the  Supreme 
court  may  decide,  and  at  best,  he  would  only  be  guessing. 
Think  only  of  trying  to  do  right  and  rely  upon  your 
own  judgment.  That  is  the  right  rule  of  action  in  all 
things.  Under  all  circumstances  in  life,  do  what  you 
believe  to  be  right,  and  don't  trouble  yourself  about 
consequences.  The  most  unhappy  people  in  the  world 
are  those,  who  are  constantly  anticipating  evils  in  the 
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future,  when,  nine  cases  out  of  ten,  they  never  happen. 
First  impressions,  after  a  matter  has  been  fully  pre- 
sented to  the  mind,  are  generally  correct.  The  mind 
instinctively  tends  to  a  right  conclusion.  The  longer 
one  doubts  and  argues  and  hesitates  in  coming  to  a  con- 
clusion, the  more  uncertain  and  unsatisfactory  the  con- 
clusion will  be.  It  is  an  old  proverb,  "Do  the  best  you 
can— an  angel  could  do  no  more."  I  have  known 
judges  who  were  exceedingly  sensitive  about  reversals 
and  labored  to  avoid  them,  yet  they  were  no  more  for- 
tunate, and  far  more  unhappy,  than  others. 

Some  American  judges  suffer  from  a  severe  attack 
of  cacoethis  scribendi.  They  must  write  elaborate  opin- 
ions in  trifling  cases,  and  interminably  long  ones  in 
more  important  cases.  Their  opinions  are  more  like 
the  argument  of  counsel.  They  go  over  all  the  facts 
of  the  case,  many  of  which  are  immaterial  to  the  ques- 
tion argued  and  to  be  decided,  then  a  long  list  of  au- 
thorities, taken  from  the  brief  or  the  digest,  many  of 
which  have  no  bearing  on  the  case,  then  a  long  argu- 
ment to  sustain  the  conclusion  arrived  at.  There  is 
no  need  of  the  trial  judge  writing  opinions  for  the  ap- 
pellate court.  The  opinion  should  give  the  decision  of 
the  court  on  the  questions  of  law,  and  briefly  state  the 
grounds  of  the  decision.  That  is  all  that  is  necessary 
or  proper  in  any  case.  A  long,  labored  opinion  may 
contain   something  erroneous,   giving  occasion   for   re- 
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versal.  There  is  good  sound  sense  in  the  advice  of 
Lord  Mansfield  to  an  army  officer  who  was  appointed 
governor  of  a  West  India  island,  where  he  would  have 
to  preside  in  the  local  courts.  He  came  to  Mansfield 
in  great  tribulation  for  advice,  as  he  knew  no  law. 
"Tut,  tut,  man,"  said  Mansfield,"  "decide  promptly,  but 
never  give  any  reasons  for  your  decisions.  Your  de- 
cisions may  be  right,  but  your  reasons  are  sure  to  be 
wrong."  Following  that  advice,  he  succeeded  well  for 
several  years,  and  got  the  reputation  of  being  a  good 
judge.  Neglecting  the  advice,  and  imagining  he  was  a 
great  judge,  he  wrote  an  opinion — his  first — in  a  cer- 
tain cause,  which  was  so  very  absurd  that  he  was  ac- 
cused of  corruption,  although  the  decision  was  right. 

Some  judges  are  also  afflicted  with  a  similar  dis- 
ease, cacoethis  loquendi.  They  talk  too  much.  They 
are  in  colloquy  with  counsel  half  the  time.  On  every 
offer  or  objection  they  must  talk  and  argue,  and  hastily 
express  an  opinion,  which,  after  a  full  hearing,  they 
have  to  correct.  It  is  true,  the  counsel  are  often  to 
blame.  They  talk  too  much.  They  make  remarks  out 
of  order,  intended  to  have  some  effect  upon  the  jury; 
they  are  provokingly  prolix  in  the  examination  of  wit- 
nesses; in  raising  a  point,  making  an  offer,  or  interpos- 
ing an  objection,  they  are  never  clear  and  exact,  but 
prosy  and  bungly,  and  using  ten  times  more  words 
than  necessary;  in  arguing  a  point  of  law,  they  go  on 
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hammering  and  repeating  to  a  wearisome  length;  the 
points  presented  for  instructions  to  the  jury  are  in- 
numerable, and  couched  in  such  vague  and  indefinite 
language,  that  the  judge  must  guess  at  their  meaning. 

A  clear  charge  to  the  jury  is  of  the  utmost  import- 
ance.    It  frequently  happens  that  after  the  arguments 
of  the  two  attorneys,  the  jury  have  a  confused  idea  of 
the  real  issue.     The   charge  should  clearly   define   the 
issue,  and  the  contention  of  each  side.     It  should  refer, 
in  general  terms,  to  the  material  testimony  of  each  side 
in  support  of  its  contention.     It  is  only  confusing  to 
the  jury  for  the  judge  to  read  over,  or  repeat,  the  testi- 
mony of  each  witness.     That  may  be  done  where  the 
precise  language  of  a  witness  is  material.     But  a  gen- 
eral grouping  of  the  evidence  on  each  side  will  be  more 
satisfactory  in  aiding  the  jury  to  comprehend  the  case. 
The  jury  naturally  and  properly  look  to  the  judge  for 
instruction  and  assistance.     If  the  charge  is  brief,  com- 
prehensive and  pointed,  they  will  listen  attentively  to 
every  word.     If  it  is  long  and  rambling,  they  lose  inter- 
est, and  imperfectly  remember  what  is  said. 

The  judge  should  lead  the  jury  in  the  direction  of 
a  true  verdict.  In  a  certain  sense,  he  is  a  party  to  the 
verdict,  for  no  verdict  can  stand  without  his  consent. 
When  the  plaintiff  fails  to  make  out  a  good  case,  or  the 
defendant  has  established  a  good  defense,  he  may  in- 
struct the  jury  to  find  for  the  defendant.     When  the 
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plaintiff  has  made  out  a  good  case,  and  the  defendant 
has  failed  to  make  out  a  good  defense,  he  may  instruct 
to  find  for  the  plaintiff.  When  he  believes  the  verdict 
is  wrong,  he  may  set  it  aside  and  order  a  new  trial. 
The  possession  of  these  powers  fully  justifies  him  in 
leading  the  jury  towards  a  right  verdict.  The  jury  are 
judges  of  questions  of  fact,  where  there  is  a  conflict 
of  testimony.  They  are  also  the  judges  of  the  credi- 
bility of  witnesses,  and  the  weight  of  testimony.  But 
are  usually  inexperienced,  while  his  experience  enables 
him  to  pass  upon  these  questions  with  greater  judg- 
ment. He  may,  therefore,  indicate  his  opinion,  pro- 
vided he  tells  them  it  is  not  binding  on  them,  and  they 
have  a  right  to  decide  according  to  their  own  judg- 
ments. If  they  have  confidence  in  the  judge,  they  will 
generally  follow  his  lead  and  render  a  true  verdict. 

In  the  early  days  of  American  jurisprudence, — 
during  the  colonial  period,  and  for  some  years  after  the 
Revolution, — there  was  more  reverence  for  juries  and 
verdicts,  than  now.  By  legislation  and  judicial  decis- 
ions, their  powers  have  been  modified,  and  the  powers 
of  the  court  enlarged.  It  was  once  held  in  Pennsylva- 
nia that  when  there  was  a  scintilla  of  evidence,  the  case 
was  for  the  jury.  That  scintilla  was  exploded  many 
years  ago.  Formerly  a  verdict  might  stand,  based  on 
the  testimony  of  one  witness  against  three  or  four 
equally  competent  and  credible;  now  it  would  not  stand. 
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Equity  practice  has  greatly  increased,  when  the  judge 
finds  the  facts  without  a  jury.  Under  Rules  of  Court, 
on  the  affidavits  and  pleadings,  many  cases  are  now 
decided  by  the  court  that  formerly  went  to  the  jury. 

The  strong  attachment  to  the  jury  system  in  the 
early  days  of  American  jurisprudence  was  because  of 
the  arbitrary  course  of  English  judges  in  coercing 
juries.  William  Penn  had  a  personal  experience  of 
that.  Tried  in  the  Old  Bailey  for  preaching  in  the 
street  to  an  unlawful  assembly,  the  judge  instructed 
the  jury  to  find  him  guilty.  They  came  in  with  a  ver- 
dict, "Guilty  of  preaching  in  the  street."  As  that  was 
not  a  criminal  offense,  the  judge  sent  them  back  with 
instructions  to  find  him  guilty  of  preaching  to  "an  un- 
lawful assembly."  Twice  they  were  sent  back,  after  a 
savage  scolding,  and  kept  two  days  without  food  or  fire. 
They  finally  rendered  a  verdict  of  "Not  guilty."  The 
judge  fined  each  of  them  40  marks  and  sent  them  to 
prison.  He  also  fined  Penn  for  wearying  his  court 
and  sent  him  to  prison.  As  English  judges  held 
their  office  at  the  pleasure  of  the  crown,  they 
were  often  the  pliant  tools  of  tyranny.  The 
struggle  of  English  subjects  against  the  servile 
tools  of  a  despotic  sovereign,  led  to  that  ab- 
surd principle  of  law,  that,  in  criminal  cases,  the  jury 
are  judges  of  the  law,  as  well  as  the  facts.  It  also  led 
to  another  absurdity — requiring  all  indictments  for  mis- 
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demeanors  and  small  felonies  to  be  passed  upon  by  the 
grand  jury.  There  is  no  reason,  whatever,  for  it  in  this 
country;  it  is  vexatious  to  parties,  and  expensive  to  the 
county. 

The  trial  judge  is  frequently  misled  by  unguarded 
expressions  in  opinions  of  the  Supreme  court.  In  tv^o 
cases  I  follow^ed,  against  my  own  judgment,  such  ex- 
pressions, and  was  reversed.  The  language  was  plain 
and  direct  and  the  meaning  undoubted.  I  could  not 
see  how  to  escape  it.  The  Supreme  court  "distin- 
guished" between  the  cases — a  distinction  without  a 
real  difference.  In  several  cases,  I  ruled  contrary  to 
just  as  plain  expressions,  and  was  affirmed,  the  court 
again  "distinguishing."  One  of  the  faults  of  long  opin- 
ions is,  that  the  judge  says  much  that  is  not  necessary 
or  relevant  to  the  point  decided.  It  is  not  safe  to  rely 
upon  the  syllabus,  or  a  sentence  in  the  opinion,  without 
looking  into  the  facts  of  the  case,  and  the  precise  ques- 
tion before  the  court.  All  in  the  opinion  not  necessary 
or  relevant  to  the  point  decided  is  mere  obiter  dicta,  and 
of  no  authority. 

Points  of  counsel,  and  answers  of  the  court,  are 
of  little  use  to  the  jury.  It  is  the  duty  of  the  judge  in 
his  charge  to  cover  all  the  questions  of  law  involved 
in  the  case.  When  that  is  properly  done  the  points 
are  of  no  use  and  only  tend  to  confusion.  Points  are 
frequently   drawn   so   carelessly,   or  too   strongly,   that 
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the  judge  cannot  safely  simply  affirm  or  refuse,  and  it 
is  sometimes  difficult  to  qualify.  When  the  charge  is 
clear,  full  and  explicit  on  the  questions  of  law  involved, 
better  rely  upon  it,  without  attempting  to  answer  doubt- 
ful points. 

Under  our  practice,  when  the  plaintiff  has  closed 
his  testimony,  the  defendant  may  move  the  court  for 
a  compulsory  non-suit.  This  is  in  the  nature  of  a  de- 
murrer to  the  evidence.  If  the  court  sustains  the  non- 
suit, and  refuses,  on  motion,  to  take  it  off,  the  case  may 
be  taken  to  the  appellate  court,  and  if  affirmed,  it  is 
conclusive  against  the  plaintiff's  right  to  recover. 
This  is  an  important  feature  of  our  practice.  It  often 
saves  a  protracted  jury  trial  with  the  uncertainties  of 
the  verdict.  But  it  imposes  great  responsibility  upon 
the  trial  judge.  In  many  cases  the  question  is  not  free 
from  doubt,  or  difficulty.  The  most  numerous  cases 
of  this  kind  arise  out  of  accidents  on  railroads  or  street 
railways.  Two  questions  are  presented:  Was  the  de- 
fendant company  guilty  of  negligence  which  caused  the 
accident?  Was  the  plaintiff  guilty  of  any  negligence 
which  contributed  to  the  result?  Scores  of  these  cases 
have  gone  up  to  the  Supreme  court  and  decisions  ren- 
dered. It  is  impossible  to  reconcile  all  these  decisions. 
No  two  cases  are  exactly  alike  in  all  their  facts  and  cir- 
cumstances. Each  case  seems  to  have  been  decided 
on  the  view  the  Supreme  court  took  of  the  facts.     The 
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judge  who  tried  the  case  and  heard  the  witness  is,  ordi- 
narily, a  better  judge  of  the  facts  than  the  Supreme 
court  judges,  who  simply  read  the  testimony,  without 
seeing  or  hearing  the  witnesses,  and  without  knowing 
the  many  incidents  and  circumstances  at  the  trial,  which 
throw  light  upon  the  case,  and  affect  the  credibility  of 
the  witnesses.  In  addition  to  this  fact,  the  Supreme 
court  has  failed  to  lay  down  clear  and  definite  general 
principles  by  which  the  common  pleas  judges  can  be 
guided.  The  only  specific  rule  laid  down  is  that  a  party 
before  crossing  a  railroad  track  must  "Stop,  look  and 
listen."  But  if  he  sees  a  car  coming  he  may  cross,  if 
there  appears  to  be  time  enough,  if  the  car  is  coming 
at  the  usual  speed.  That  leaves  the  jury  to  decide  on 
the  time  and  speed  of  the  car.  There  is  always  a  great 
conflict  of  evidence  on  these  points.  On  the  same  evi- 
dence, two  juries  may  find  different  verdicts.  Nearly 
all  accidents  on  street  railways  are  from  attempting  to 
cross  before  an  approaching  car,  or  jumping  on  or  off 
before  the  car  stops.  Whether  there  was  contributory 
negligence,  it  is  said,  depends  upon  the  time,  the  dis- 
tance and  speed  of  the  car,  and  these  are  questions  for 
the  jury.  One  or  two  witnesses  may  swear  (a  mere 
guess)  to  the  distance  and  speed  of  the  car,  while  a  half 
dozen,  with  better  opportunities  of  seeing,  may  flatly 
contradict  them,  yet  the  case  must  go  to  the  jury!  In 
crossing  a  railroad  track,  the  party  must  stop  at  a  place 
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where  he  can  see.  I  once  tried  a  case,  a  man  driving  a 
team  over  a  bridge  over  the  Allegheny,  and  he  testified 
that  just  before  attempting  to  cross  the  track,  he  stop- 
ped, looked  and  listened.  He  was  struck  by  an  ap- 
proaching train.  From  other  evidence,  it  appeared  that 
where  he  stopped,  he  could  not  see  the  track  for  any 
distance  because  of  buildings  and  freight  cars,  but  that 
a  hundred  feet  farther  back,  he  could  see  the  track  for 
a  mile,  and  if  he  had  looked,  he  must  have  seen  the 
train.  I  non-suited  on  this  ground.  I  was  reversed  be- 
cause the  plaintiff  testified  he  had  stopped,  looked  and 
listened,  ignoring  the  other  facts.  Yet  in  some  cases 
the  Supreme  court  has  reversed,  notwithstanding  the 
plaintiff's  testimony,  because,  it  was  said,  if  he  had 
looked,  he  must  have  seen.  The  only  safe  rule,  and 
one  that  could  easily  be  understood,  would  be  this, — 
that  when  a  party  sees  an  approaching  train,  or  car,  he 
crosses  at  his  peril.  This  rule  would  prevent  many  ac- 
cidents, and  be  no  inconvenience  to  any  one.  In  the 
city,  a  delay  of  five  seconds  would  usually  be  enough 
to  let  the  car  pass,  when  the  person,  on  foot,  or  with  a 
team,  coulcj  cross  with  perfect  safety.  A  rule,  also,  that 
the  passenger  attempting  to  board  the  car,  or  jumping 
off,  before  it  comes  to  a  stop,  is  guilty  of  contributory 
negligence,  would  be  a  danger  warning,  and  prevent 
many  accidents.  We  would  then  have  definite  rules 
to  govern  the  trial  judge  on  motions   for  compulsory 

141 


non-suit.  The  English  rule  is  the  true  one  on  all  mo- 
tions for  non-suit;  where  the  evidence,  taken  as  a  whole, 
is  not  sufficient  to  justify  a  verdict  for  the  plaintiff,  a 
non-suit  will  be  granted. 


THE   END. 
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